








XUM 


Central Law Journal. 


ESTABLISHED JANUARY, 1874. 








Vou, 38 ST. LOUIS, MO., MARCH 16, 1894. No. 11 





Recent works on Live Subiects. 


LATEST AND BEST WORK ON CORPORATIONS. 
Cook’s Stock, Stockholders and Corporation 


3rd Edition. [Layw. 1894. 








New chapters on Street Railroads, Gas, Telegraph, Telephone, Electrie Light, 
Plank Road, and other quasi public corporations. 


Important new matter on Re-organization, Bonds, Mortgages, Foreclosures and 
Receivers. The Statutory and Constitutional Provisions of all the States in a com- 
prehensive summary. 


Inter State Law. 


By Davip Rorer. An able exposition of important subjects arising daily in 
the lawyer’s practice. The Status of Divorced Persons, Insolvent Laws, Mar- 
riage, Corporations, Inter State Commerce, Judgments of Sister States, etc., 
etc. Second edition, by C. E, EstErsrook. 

ONE VOLUME. OVER 500 PAGES. $5.00, NET. 


Two Volumes. $12 Net. Prepaid, $12.50. 


Electric Wires in Streets and Highways. 


The law relating to the use of streets and highways for electric wires, whether 
overhead or underground. By Epwarp Q. Krassey. An able work upon an 
important subject, recently become of universal interest in all parts of the 
land. The application of old principles to new subjects is the most difficult 
task of the lawyer and judge. Mr. Keasbey presents the decisions of the 
courts from the days of Morse to the gegnt time, fully, carefully, ably. 

ONE VOLUME. OCTAVO. $3.50 NET. “ing PT o 

7 T 109938 405 

Hans 


Thompson on Building Associaw. as. 


Their organization and management in all the States. By Cuartes N, Toomp- 
son. A complete set of forms in use by the best managed societies in the 
several States, the recent statutes of all the States, together with the deci- 
sions of the courts, constitute this a most valuable and practical work. 

ONE VOLUME. OCTAVO. CLOTH, $2.50 net; SHEEP, $3 net. 


CALLAGHAN & COMPANY. 


114 MONROE ST., CHICAGO, ILL. 








CENTRAL LAW JOURNAL. 








Central Law Journal. 


A LEGAL WEEKLY NEWSPAPER. 
Published by 


Central Law Journal Company, 


919 OLIVE S8T., ST. LOUIS, MO. 


bg whom all communication should be addressed. 
Subscription price, FIVE DOLLARS per annum, in 
advance, Single numbers, 1WENTY-FIVE CENTS. 





Oopyright 1894, by CENTRAL Law JOURNAL COMPANY. 
Hntered at the post-office, St. Louis, Mo., as second- 
class matter. 











CONTENTS. 
EDITORIALS. 
State Ownership of Grain Elevators, " - 217 
Damages for Mental Pain and Suffering, . . 


NOTES OF RECENT DECISIONS. 
Water Companies—Failure to Furnish Water to 


Extinguish Fires, . 217 
Constitutional Law—Obligation of Contracts—Lot- 

tery Franchise, : 220 
Corporations — Undertaking U nauthorized Em- 

ployment, . 221 


Criminal Law—Seduction—Promise of Marriage, 222 
Negotiable Instrument — Demand and Protest— 
Time of Making, : . ; * - 223 
LEADING ARTICLE. 
When and Under What Circumstances may an In- 
sane Person be Held upon his Contract. By 
A. K. Gardner, ‘ ‘ ° . 224 
LEADING CASE. 
Mortgage—Validity—Principal and Agent.—Ellis 
v. Wait, Supreme Court of South Dakota, De- 





cember 15, 1898 (with note), ‘ . - 27 
BOOK REVIEWS. 

Spelling on Trusts and Monopolies, ; . 230 
WEEKLY DIGEST OF CURRENT OPINIONS, . - 280 
INDEX-DIGEST 
cooeOPocee 


Central Law Journal 


BEING TO COMPLETE SET, VOLS. 
17030. JANUARY 1, 1874, TO 
JULY 1, 1890. PRICE $6. SENT 
PREPAID ON RECEIPT OF 
AMOUNT...... 


Central Law Journal Company 


ST. LOUIS. MO, 


GET YOUR LAW JOURNALS BOUND. 


Subscribers to the CENTRAL LAW JOURNAL, by 
sending their volumes to us can have them bound: 
Half Sheep, cloth sides, leather back and corners, 


half year in a volume, per volume ..........+0+ #1 
1 








Full Law Sheep, half year In a volume, per vol... 
Half Sheep, cloth sides, leather back and corners, 
a who ie year in a volume, per volume......... 
Full Law Sheep, a whole year in avolume,pervol 2 00 
Lage sae od to 0 pay transportation both wees, 
The expe ending unbound numbers by mail 
s FOUR C CENTS PER UND or about FIFTEEN 
ENTS for a volume, consisting of a half year, and for 
pe a same when bound, thirty cents, or double 
these figures for a volume consisting of a whole year. 


Central Law Journal Company, 
ST. LOUIS, MO. 





National Reporters and Other Roports, in Fine 
Second-hand Order, at Auction Prices. For sale 
by Williamson Law Book Co., Rochester, N. Y. 
Atlantic Reporter, 26 VOIS.......ceccecseesecceecees $55 00 
Atlantic Reporter, 18t 17 VOIS......scecceeceeeeeees 21 25 
Atlantic Reporter, 1st 14 VOIS........cceeeeeeeee - 60 
— > Reporter, vols. 2, 4, 7,8, 9, 10, ii, 12, 13, 

ny vol..... ccccce . 
Federal Reporter, 56 vols. and “3 Di ests......... 
Federal Reporter, vols. 1,5, 6, 7,9, 10, 11, 3 13, 14, 

16,16, 21, 22, 26, 29, 30, 31, 32, any vo Ol. ccccccccee 
Northeastern Reporter, 84 VIS .........+- ecceccece 
iss 18t 21 VOIB.......eceeeeeee 

ist 17 wn ey eR 
= ” vols. 3, 4,5, 12, 14, 15, 16, 


S 

=e 
2 
— c— 


SRS 
ese 


“ “ 


ny ¥o es 
Northwestern Reporter, 66 vols. egcccccccccecccoces 
Ist 47 VOIB......secccccees 
1St 42 VOIS........eeeeeeee 


vols. 24, 25, 26, 27, 28, 29, 
30, 31, 32, any VOl.sersonsosorecones 
Digest vol Locccecccccsccs 


= 


< 

° 

— 

a 

Fe 

o 

° 

x 
ESrome Sees. 


Pacitc Reporter, 8 vol .s-seeeeeeeeese coses cocece 
TD FOR wcccccce 

* od ay 8,9, 10, 11, 12, “13, 14, 15, 16, 

17, any Vo eenecesseccesoocesccoso 

Southwestern Reporter, 20 Vol8........0ceeceeeees 

lst 6 vols...... coccccccccs 

Southeastern Reporter, BT VORB ccccccccccceccoccees 

VOB. cccccccccccccccccce 

Southern Reporter, a seirtobesccenes 

18t 9 VOIB....cccccccccccccccece 

Supreme Court Reporter, 13 VOIS........eseeseee0s 

N. Y. Supplement, 24 keep epee 

N. Y. Supplement, vols. 1 to 9, 13, 18, 19, 20 

23, any vol...... oe 

American Digest, 1887 to 1893, Tvois. coe 

1887, 1888, "1889, 1890, 189. any 


Pree eee ee eee 


— 





SSSSSSESSS SBSSS SSSES 


, 21, 22, 









Lavyers Reports ‘Annotated, 20 vols. &1 os 
Central Reporter, 11 vols.... 
Western Reporter, 14 vols .... 
New England Reporter, 5 vols 
West Coast Reporter, 9 vols.. 
General Digest, 7 T VOIR. cocescscccces 
Lawyers’ Reports Annotated, vols. it 2, s 4, ‘b; 
ANY VOl.cccccccccccccces TITTITITITT TTT TTT Tre ° 
Address: 


WILLIAMSON LAW BOOK CO.,Rochester, N. Y. 


Cheap Law Books. 


U.S. Supreme Court Reports, 150 vols., original 
edition, good sound second-hand............. $250 00 
U.8. Supreme Court Reports, Lawyers’ Edition, 
150 vols. , bound in 37 books, almost new....... 140 00 
English Common Law Reports, 118 vols. and 3 














Rewsr9oGe Bo SREREBSoS- 
eszes|es |s 


_ 
bal 
—) 









Digests, sound second-hand....... - 10000 
Colorado Reports, 18 vols., fine 8. H - 5500 
Parker’s Crim. Reports, N. ¥. 6 vols.......... 10 00 
U. 8. Court of Claims Reports, 28 vols. and Dig. 100 00 


U.S. Land Decisions, vols. 1 to 17, less vol. 13... 19 00 
U. 8. ne at Large, 27 vols. - Index, sound 
U. 8. Digest, 1754 to 1893, 40 vois., * ‘sound 8. H.... 80 
Wait’s Actions and Defenses, 9 vols., fineS.H. 26 
Wait’s Practice, last edition, 7 Vols.............-. 12 
Lawson’s Rights, Remedies & Practice, 8 vols., 
Hine 8. H...cosces 30 
5,000 volumes second- ‘hand Law Books in’ stock. Every 
new law text book peeve in stock. Write for — 
OWDERMILK & 


Law Book Sellers and 1 Publishers, 
Washington, D. C. 


CIVIL DAMAGE LAWS. 


The Civil Remedy for Injuries Arising from 
the Sale or Gift of Intoxicating Liquors. 


By JOHN D. LAWSON. 


A pamphlet of over fifty pages, containing: th: 
Civil Damage Laws of Maine, Connecticut, In- 
diana, New Hampshire, Dlinois, Iowa, Kansas, 
Michigan, New York, Ohio and Wisconsin, to- 
gether with adjudications which have been made 
under these acts. 

Octavo, paper. Price, 50 cents. Sent prepaid 
on receipt of price. 


Central Law Journal Company, 
St. Louis, Mo. 








XUM 








XUM 


VoL. 38 


CENTRAL LAW JOURNAL. 217 








Central Law Journal. 








ST. LOUIS, MO., MARCH 16, 1894. 


Two more courts of last resort have re- 
cently declared themselves against the abom- 
inable doctrine that recovery may be had 
against a telegraph company for mental suf- 
fering occasioned by failure or delay in the 
delivery of a telegram, viz: the Supreme 
Court of Florida in International Ocean Tel. 
Co. v. Saunders, 14 South. Rep. 148, and 
the Supreme Court of Wisconsin in Summer- 
field v. Western Union Tel. Co., 57 N. W. 
Rep. 975. Judge Taylor of the Florida 
court renders a very lucid and exhaustive 
opinion, wherein he arrives at the conclusion 
that where the failure of a telegraph company 
to promptly send or deliver a telegram ac- 
cording to its contract results in no other 
damage than mental pain and suffering the 
only recovery that can be had would be nom- 
inal damages or at most the price paid for 
the transmission of the message. In view of 
the condition of the authorities upon this 
vexed question the unanimous conclusion of 
courts is hardly to be expected and therefore 
it will not be surprising to state that Mabry, 
J., dissented in the Florida case and that in 
the Wisconsin case, Cassoday, J., dissented in 
a vigorous opinion, declaring that the Wis- 
consin court has held in a long line of decis- 
ions that compensatory damages may include 
not merely pecuniary loss or physical injury 
but also mental suffering. It is too late now 
to hope for an agreement of courts upon this 
question and it must be put down as one of 
the unsettled problems of the law. 


— 


The State of Minnesota, or rather its Su- 
preme Court, unlikeits sister, South Carolina, 
does not consider favorably the idea of en- 
gaging in business, as a State. In the late 
case of Rippe v. Becker, 57 N. W. Rep. 331, 
it refused to engage in the elevator business, 
declaring that a recent statute entitled ‘‘an 
act to provide for the purchase of a site and 
for the erection of a State elevator or ware- 
house at Duluth for publjc storage of grain,’’ 
etc., is not an exercise of the police power 
of the State to regulate the business of re- 
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ceiving weighing and inspecting grain in ele- 
vators, and that it has no relation to the reg- 
ulation of the business but provides for the 
State itself engaging in carrying it on; that 
the police power of the State to regulate a 
business is to be exercised by the adoption 
of rules and regulations as to the manner 
in which it shall be conducted by others and 
not by itself engaging in it and that the act 
in question is in violation of the constitution, 
providing that ‘‘the State shall never con- 
tract any debts for works of internal im- 
provements or be a party in carrying on such 
works.”’ 

It is very clear that, as Judge Mitchell 
says, ‘‘the evident, sole purpose of the acts to 
provide for the State erecting an elevator and 
itself going into the grain elevator business.’’ 
The declaration of the court that the auvihor- 
ity ina State to regulate a given traffic or 
trade under the police power does not involve 
and imply the right in the State to engage in 
such traffic or trade itself, is undoubtedly 
correct, though opposed to the view of the 
South Carolina courts in upholding the stat- 
ute authorizing a traffic in intoxicants carried 
on exclusively by the State. The acts of 
both States are certainly repugnant to gen- 
eral principles of constitutional law, though 
the Minnesota Act is declared to be obnoxi- 
ous to the express clause of the constitution 
only. 


NOTES OF RECENT DECISIONS. 





WatER Compantes—FatLuRE TO FURNISH 
Water To ExtincuisH Fires.—In Howsmon 
v. Trenton Water Co., the Supreme Court of 
Missouri hold that a water company which 
contracts with a town to furnish water ade- 
quate to extinguish all fires, and agrees to be 
liable for damages for injuries by fire caused 
by its failing so to do, cannot be sued on 
such contract by a citizen, though he and 
other citizens pay a special tax to the com- 
pany under the contract. Brace, J., says: 

It is well-established law in this State, by a line of 
decisions extending from the year 1847 to the present 
date, “that a person for whose benefit an express 
promise is made ina valid contract between others 
may maintain an,action upon it in his own name.” 
Ellis v. Harrison, 104 Mo. 270, 16 S. W. Rep. 198; State 
v. Laclede Gaslight Co. (Mo. Sup.), 14 8. W. Rep. 
974; Fitzgerald v. Barker, 70 Mo. 685; Rogers v. Gos- 


nell, 58 Mo. 589, 51 Mo. 466; Meyer v. Lowell, 44 Mo. 
328; Robbins v. Ayers, 10 Mo. 539; Bank v. Benois, 10 
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Mo. 621. And such is now the prevailing doc- 
trine in America, by the great weight of au- 
thority. 3 Amer. & Eng. Enc. Law, p. 863, note 5. 
This doctrine, originally an exception to the rule that 
no claim can be sued upon contractually unless it is a 
contract between the parties to the suit, has become 
so general and far-reaching in its consequences as to 
*have ceased to be simply an exception, but is recog- 
nized, within certain limitations, as an affirmative 
rule. The foregoing cases from this court are in har- 
mony with the rule as laid down in Lawrence vy. Fox, 
20 N. Y. 268, that ‘an action lies on a promise made 
by the defendant upon valid consideration to a third 
person, although the plaintiff was not privy to the 
consideration. Such promise is to be deemed made 
to the plaintiff, if adopted by him, though he was not 
a party nor cognizant of it when made.” Meyer vy. 
Lowell, supra. “It is not every promise, however, 
made by one to another from the performance of 
which a benefit may ensue to a third, which gives a 
right of action to such third person, he being neither 
privy to the contract nor to the consideration. The 
contract must be made for his benefit as its object, 
and he must be the party intended to be benefited.” 
Simson v. Brown, 68 N. Y. 355; Vrooman v. Turner 
(1877), 69 N. Y. 280; Wright v. Terry, 23 Fla. 160, 2 
South. Rep. 6; Austin v. Seligman, 18 Fed. Rep. 519; 
Burton v. Larkin, 36 Kan. 246,13 Pac. Rep. 398, and 
eases cited. In other words, “the rule is not so far 
extended as to give to a third person, who is only in- 
directly and incidentally benefited by the contract, the 
right to sue upon it.” But “the name of the person 
to be benefited by the contract need not be given, if 
he is otherwise sufficiently described or designated. 
Indeed, he may be one of a class of persons, if the 
elass is sufficiently described or designated.”’ Burton 
v. Larkin, supra; Johannes v. Insurance Co., 66 Wis. 
50,27N. W. Rep 414. In the opinion delivered by 
Allen, J.,in Vrooman v. Turner, supra, it was said: 
“Judges have differed as to the principle upon which 
Lawrence v. Fox and kindred cases rest, but, in every 
ease in which an action has been sustained, there has 
been a debt or duty owing by the promisor to the 
party claiming to sue upon the promise. Whether 
the decisions rest upon the doctrine of agency, the 
promisee being regarded as the agent of the third 
party, who, by bringing his action, adopts his acts, or 
upon the doctrine of a trust, the promisor being re- 
garded as having secured money or other thing for 
the third party, is not material. In either case there 
must be a legal right, founded upon some obligation 
of the promisee, in the third party, to adopt and 
claim the promise as made for his benefit.” An ex- 
amination of the very many cases decided before and 
since it was held in that case satisfies us that the rule 
has been confined to such cases in this State, as well 
as elsewhere, and upon that principle when this case 
was before the Kansas City Court of Appeals in an 
action by another party. Phenix Ins. Co. v. Trenton, 
Water Co., 42 Mo. App. 118. It was, in effect, held 
that the plaintiff had no cause of action against the 
water company, because the town of Trenton was un- 
der no obligation to the plaintiff to furnish an ade- 
quate supply of water and power to extinguish the 
fire by which the premises were consumed; and in 
support of its position the following additional cases 
were cited: Davis v. Water-works Co., 54 Iowa, 59, 6 
N. W. Rep. 126; Nickerson v. Hydraulic Co., 46 Conn. 
24; Ferris v. Water Co., 16 Nev. 44; Fowler v. Water- 
works Co., 83 Ga. 219, 9 S. E. “9 678; and Atkinson 
v. Water-works Co., 2 Exch. Div. 441. The last of these 
cases is not in point, since the action in that case was 





for the breach of a public statutory duty, and the 
court held that the action would not lie, because the 
statute gave no right of action to the plaintiff. The 
cause of action in each of the other cases was for a 
breach of duty which it was alleged the defendants 
owed the plaintiff under a contract with the city, to 
which the plaintiff was not a party, whereby they 
agreed to furnish an adequate supply of water and 
power to extinguish fires in the town or city; to 
which it was replied in the Connecticut case (decided 
jn 1878): ‘*Whatever benefit the plaintiffs could have 
derived from the water would have come from the 
city, through its fire department. The most that can 
be said is that the defendants were under obligation 
to the city to supply the hydrants with water. The 
city owed a public duty to plaintiffs to extinguish 
their fire. he hydrants were not supplied with 
water, and so the city was unable to perform its duty. 
We think it is clear there was no contract relation be- 
tween the defendants and the plaintiffs, and conse- 
quently no duty which can be the basis ofa legal 
claim.’”? In the lowa case (decided in 1880) it was 
replied: ‘fhe city inthe exercise of its lawful au- 
thority to protect the property of the people, may 
cause water to be supplied for extinguishing fires, 
and for other objects demanded by the wants 
of the people. In the exercise of this author- 
ity it contracts with defendant to supply the water 
demanded for these purposes. It cannot be 
claimed that the agents or officers of the city em- 
ployed by the municipal government to supply water, 
improve the streets, or maintain good order are lia- 
ble to a citizeh for loss or damage sustained by reason 
of the failure to perform their duties and obligations 
in this respect. They are employed by the city, and 
responsible alone to the city. The people must trust 
to the municipal government to enforce the discharge 
of duties and obligations by the officers and agents of 
that government.” -In the Nevada case (decided 
in 1881), after citing 69 N. Y. supra, with approval, 
and quoting therefrom, it was replied: ‘The 
board of trustees of the town, in the exer- 
cise of a discretionary power conferred upon 
them by the legislature, contracted for a supply 
of water for the extinguishment of fires. The plaint- 
iff, in common with the other residents of the town, 
enjoyed the advantages of this contract. He had an 
indirect interest in the performance of the contract by 
the water company, as had all of the property hold- 
ers of the town; but such an interest is not sufficient 
to constitute the privity, either directly or by substi- 
tution, which must exist to give him a right of action 
upon the contract.’”” In the Georgia case (decided in 
1889), in an opinion by Bleckley, C. J., it was replied: 
“The present case is not based upon the breach of a 
statutory duty but solely upona failure to comply 
with a contract made with the municipal] government 
of Athens. To that contract the plaintiff was no party, 
and the action must fail for the want of the requisite 
privity between the parties before the court. There 
being no ground for recovery treating the action as 
one ex contractu, itis better founded treating it as 
one ex delicto? We think not. The violation of a 
contract entered into with the public, the breach 
being by mere omission or nonfeasance, is no tort, di- 
rect or indirect, tothe private property of an individ- 
ual, though he be a member of the community and « 
tax payer to the goveriment. Unless made so by the 
statute, a city is not liable for failing to protect the in 

habitants against the destruction of property by fire. 
Wright v. City Council of Augusta, 78 Ga. 241,25. E. 
Rep. 693; 7 Amer. & Eng. Enc. Law, p. 997 et seq.” 
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The case in hand is on the contract made by the 
water company with the town of Trenton, and the 
only feature that it presents that can take it out of 
the principle laid down in these cases is that provis- 
ion was made in this contract for a special tax to be 
raised, to provide part of the consideration the water 
company was to, and did, receive, to which the plaint- 
iff contributed, and an express promise contained in 
the contract that “should said water company, from 
lack of water supply, or any other cause except prov- 
idential or unavoidable accident, fail to furnish a rea- 
sonable or adequate supply of water to extinguish any 
fire, that it shall be liable for all damages occasioned 
by such fire or neglect;” the argument being that 
here is an express promise of idemnity in a contract, 
in which the plaintiff is privy to the consideration at 
least. This argument was met by the Supreme Court 
of lIowa in Becker v. Waterworks, 79 Iowa, 419, 
44 N. Y. 694 (decided in 1890; probably not 
published whenthis question was before the Kan- 
sas City Court of Appeals), in the following manner: 
(1) The chief question raiséd by the demurrer was 
considered in Davis v. Water-works Co., 54 Iowa, 59, 
6 N. W. Rep. 126, and decided adversely to the claim 
now made by plaintiff. But he contends that this case 
differs from that in several material particulars. In 
this case a special fund was raised by the city to pay 
for a sufficient supply of water for use in case of fires, 
and to that fund plaintiff contributed. It was said in 
making the contract, and in levying and collecting the 
taxes required by its provisions, the city acted asa 
mere agent. Wedonot think the fact that the city 
levies and collects a tax to be paid to defendant creates 
any privity of interest between defendant and the tax 

payers. 
In making the contract the city discharged one of 
the duties for which it was created, andin raising 
the required money it only provided the considera- 
tion due from it by virtue of the contract. It would 
hardly be claimed that the defendant would proceed 
against a tax-payer in the first instance for any un- 
paid money due under the contract from the city. . 
(2) It was decided in Vanhorn vy. City of Des 
Moines, 63 Iowa, 448, 19 N. W. Rep. 293, that the city 
was not liable for the failure of the water-works com- 
pany to furnish the water required by the contract to 
extinguish fires, even though the city had taken a 
contract from the company to protect it from liability 
which might arise from malfeasance or neglect on the 
part of the company. . . Much stress is placed 
by appellant upon that part of section 18 which pro- 
vides ‘that said company shall be liable for all injury 
to persons or property caused by the negligence, mis- 
management, or fault of itself or its employees while 
engaged in the construction or operation of its works.’ 
Municipal corporations have and can exercise only 
such powers as are expressly granted to them by law, 
and such incidental ones as are necessary to make 
those powers available, and are essential to effectuate 
the purposes of the corporation; and those powers 
are strictly construed. Clark v. City of Des Moines, 
19 Iowa, 212; McPherson v. Foster, 43 Iowa, 57. The 
law which authorizes cities to contract with individ- 
uals and companies for the building and operating of 
water-works confers no power upon acity to make a 
contract of indemnity for the individual benefit of a 
tax payer for a breach of which he could maintain an 
action in his own name.” 

The town of Trenton, under its charter, had power 
to pass ordinances “to prevent and extinguish fires,” 
(Laws 1856, p. 353), and, as incident thereto, power to 





contract for a supply of water for that purpose. But 


it would seem, under the authorities cited, the plaint- 
iff cannot maintain this action, for cogent reasons, 
which have been, and may be, put in several ways: 
First; Although it was within the power of the town, 
by contract, to supply water for the purpose of ex- 
tinguishing fires, it did not owe the duty of extin- 
guishing fires to plaintiff. Heller v. Sedalia, 53 Mo. 
150. Consequently, the case is not brought within the 
line of adjudicated cases which maintain an exception 
to the rule that suit upon a contract must be brought 
by a party to the contract in cases where the promisee 
owed aduty tothe third party, which the promisor 
undertook to perform. Second; A municipal corpo- 
ration, in making contracts for the benefit of its citi- 
zens, acts for them collectively, and for all of them, in 
every act, and the relation of privity is not, and can- 
not be, introduced into such contracts by reason of 
tax paying or the discharge of any civil duty by any 
individual citizen. Third; The benefit to be conferred 
upon the individual citizen by the contract is in- 
cidental to the contract, the primary object of which 
is the benefit of all the citizens in their corporate 
capacity. Fourth; It does not clearly appear that the 
benefit was intended for the citizens in their individ- 
ual capacity, but may have been intended for the pro- 
tection of the municipality, and, in the absence of 
express power in the municipality to make contracts 
for the indemnity of its individual citizens, should be 
so construed. City of Kansas v. O’Connell, 99 Mo. 
357,12 S. W. Rep. 791. Fifth; The rélation that the 
contractor sustained to the town was that of its agent 
or servant to carry out the obligations of the contract 
upon its part for the benefit of all the citizens of the 
municipality; and for the enforcement of the terms 
thereof the citizens must look to the authorities of the 
city, and cannot individually maintain an action for a 
breach of the contract. Sixth; The town had no au- 
thority to make a contract to indemnify the plaintiff 
for the loss of his property by fire resulting from the 
neglect of its agents or servants to furnish an ade- 
quate supply of water to put it out, and therefore 
could not make such a contract that would be bind- 
ing on another. The appellant is, however, not with- 
out authority to sustain his position. In a recent case 
in Kentucky (decided in 1889) the Supreme Court of 
that State held “that when a water company has con- 
tracted with a city to furnish, at all times, a supply of 
water sufficient for the protection of the inhabitants 
and property of the city against fire, the company 
must answer in damages for loss by fire resulting 
from its failure or refusal to perform its contract.’ 
Paducah Lumber Co. v. Paducah Water Supply Co., 
89 Ky. 340, 12S. W. Rep. 554, and 13 S. W. Rep. 249. 
The authority for this proposition is not therein cited, 
and the reasoning upon which the position is rested 
does not seem to us entirely satisfactory. The plaint- 
iff’s contention also receives some support from the 
reasoning of Judge Thompson in Lampert v. Gas- 
light Co., 14 Mo. App. 376, according to whose views 
it would seem that the contract declared upon here 
should raise, on the part of the defendant, a public 
duty tobe performed for the benefit of the inhabi- 
tants of the town distributively, and for the negligent 
non-performance of that duty an action would lie by 
the town, “suing upon the contract, or by any in- 
dividual specially damaged thereby, proceeding as 
for the non performance of a public duty, and setting 
up the contract by way of inducement.” As before 
stated, the suit here is upon the contract, and not 
against the Water Company for the negligent non- 


performance ofa public duty, and these views have 
simply persuasive force. At all events, the position 
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of the Kansas City Court of Appeals, and the ruling 
of the court below in this case, are sustained by the 
weight of authority, and the judgment herein will be 
affirmed. 





ConsTiItTuTIONAL Law—OBLIGATION OF Con- 
TRACTS—LoTTERY FRaNcHISE.—In Common- 
wealth v. Douglass, 24S. W. Rep. 233, de- 
cided by the Court of Appeals of Kentucky, 
it was held that the legislature has power to 
repeal the grant of a lottery franchise, even 
though rights have been acquired and liabili- 
ties incurred upon the faith of the privileges 
conferred by the grant as such grant, being 
within the governmental and not the con- 
tractual powers of the State is not protected 
by Const. U. S. Art. 1, § 10, inhibiting 
States from impairing the obligations of con- 
tracts. Bennett, C. J., says: 


These proceedings were commenced and prosecuted 
by the commonwealth to prevent the usurpation of 
the franchise, claimed by Douglass, to operate said 
lotteries. It seems that the legislature, in 1850, au- 
thorized J. N. Webb to raise money by lottery for the 
benefit of the Henry Academy and Henry Female Col- 
lege. The third section of the act empowered the 
grantees to sell the scheme, which they did, and 
which fell into the hands, by purchase, of the appel- 
lant Douglass, who proceeded to operate the same 
under said grant. He claims that the legislature hav- 
ing authorized the sale of the franchise, and he hav- 
ing become the purchaser thereof, his right to it be- 
came a vested right, which the legislature could not 
thereafter take away, because it would be impair- 
ment of the obligation of contract, which article 1, § 
10, of the Constitution of the United States expressly 
forbids. The lower court, upon the hearing of the 
case, decided that the grant had expired by limitation, 
and that decision must stand, and is affirmed. 

In 1838 the legislature granted the privilege to cer- 
tain gentlemen to raise money by lottery for the bene- 
fit of the city schools of Frankfort, and in 1872 the said 
act was amended so as to allow the board of council- 
men of the city of Frankfort to sell and convey the 
privileges granted for the purposes mentioned; and 
the appellee, in 1875, purchased all the lottery fran- 
chises and privileges conferred by the act of 1838, and 
also the amendatory act of 1869. The appellee Doug- 
lass contends that he was the purchaser of said fran- 
chise, and claims that by reason of the act authorizing 
the sale of said lottery and the purchase thereof, he 
acquired a vested right, which the legislature could 
not take away by its act of 1890, repealing said fran- 
chise, and relies upon article 1, § 10, of the federal 
constitution, which prohibits the States from passing 
any laws impairing the obligation of contracts, as sus- 
taining his contention, and the decisions of this court 
thus construing his purchase. 

This court, in the case of Gregory v. Trustees, 2 
Metce. (Ky.) 598, decided that a lottery grant might be 
repealed by a subsequent legislature, unless rights 
had been acquired and liabilities incurred upon the 
faith of the privileges conferred by the grant, in 
which case the rights thus acquired and liabilities in- 
curred become contractual, which the provision supra 
protected from repeal by subsequent legislation. The 
appellant contends that the grant of the lottery priv- 





ilege by the State was an exercise of its police, not its 
contractual power, which is inherently lodged in the 
State forthe promotion and protection of its welfare 
and happiness, which the State cannot surrender and 
barter away either as a gratuity or for pay; that while 
the legislature may, in the exercise of its police power, 
grant a lottery privilege, the grant is only a privilege 
or license, not contractual and a subsequent legisla- 
ture, in the interest of good order and morals, may 
revoke the privilege thus granted, and repeal the 
grant, although pecuniary interests have been ac- 
quired under and by authority of the grant. It seems 
that this court, in the Gregory Case, supra, decided 
expressly that, where rights had been acquired and 
liabilities incurred upon the faith of the lottery grant, 
such rights and liabilities should be regarded as con- 
tracts which are protected by the federal constitution 
against impairment by the State legislature, and 
which should be upheld to the extent at least, that 
the party has the right to enjoy the right thus acquired 
until he realizes his money thus invested out of the 
lottery business. The famous Dartmouth College 
Case, and others that have followed it, are invoked 
to sustain this position. The other cases upon the 
same subject, subsequently rendered by this court, 
repeat the same doctrine. But the Supreme Court of 
the United States, in Stone v. Mississippi. 101 Sup. Ct. 
Rep. 814, in construing the provision of the federal con- 
stitution that declares that the States shall pass no 
laws impairing the obligation of contracts, held that 
the inhibition related ‘‘to property rights,’”? and not 
to matters that were “governmental.” The court 
then held, in strong and emphatic language, that lot- 
teries, being a species of gambling were vicious and 
demoralizing inthe community, and that, as it was 
the trust duty of the State government to protect and 
promote the public health and morals, it could not 
sell, barter, or give away that duty, and that the ut- 
most power the legislature could exereise was to grant 
a license to carry on that species of gambling which 
only protected the licensee from the pains and penal- 
ties imposed upon that species of gambling during 
the existence of the license, and that the legislature 
granting the license had no power to bind a subse- 
quent legislature to its line of policy upon these stl)- 
jects, and that a subsequent legislature might repeal 
the grant of the license, although it had been paid for. 
Itseems to us that this decision, detining the provision 
of the federal constituiion as to what subjects are 
contracts and protected by it, and that lottery grants, 
though paid for, are not protected by said provision, 
is binding upon this court, and has the effect to over- 
rule its decisions holding the contrary view. 

But, apart from the binding force of the decision, it 
seemsthat its logic is conclusive and convincing in 
drawing the distinction between the contractual and 
governmental power of the States, to-wit, that the 
provision of the federal constitution in reference to 
contracts only inhibits the States from passing law- 
impairingthe obligation of such contracts as relate tu 
propeity rights, but not to subjects that are purel) 
governmental. The reason for this distinction must 
be apparent to all, for, when we consider that hon- 
esty, morality, religion, and education are the main 
pillars of the State, and for the protection and promo- 
tion of which government was instituted among men, 
it at once strikes the mind that the government, 
through its agents, cannot throw off these trust duties 
by selling, bartering or giving them away. The preser- 
vation of the trust is essential tothe happiness and 
welfare of the beneficiaries, which the trustees have no 
power to sell or give away. If itbe conceded that the 
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State can give, sell, and barter any one of them, it fol- 
lows thatt i can thus surrender its control of all, and 
convert the State into dens of bawdy-houses, gamb- 
ling shops, and other places of vice and demoraliza- 
tion, provided the grantees paid for the privileges, 
and thus deprive the State of its power to repeal the 
grants and all contro! of the subjects, as far as the 
grantees are concerned; and the trust duty of protect- 
ing, and fostering the honesty, health and morals, and 
vood order of the State would be cast to the winds, 
and vice and crime would triumph in their stead. 
Now, it seems to us that the essential principles of self- 
preservation forbid tbat the commonwealth should 
possess apower so revolting, because destructive of 
the main pillars of government. The power of the 
State to granta license to carry on any species of 
gambling, or with the privilege of revoking the same 
at any time, has an unwholesome effect upon the com- 
munity, and tends to make honest men revolt at the 
injustice of punishing others for engaging in like 
vices. We have, for instance, at this day, men con- 
fined in the State penitentiary for setting up and car- 
rying on gambling shops whose tendencies are not 
much more demoralizing if any, than the licensed lot- 
tery operator, who goes free under the protection of 
the law. The one wears a felon’s garb, and the other 
is protected by license, which he claims as an irrevo- 
cable contract because he has paid for the privilege. 
The privilege ought never to be granted, and, under 
the present constitution, can neverbe. As said, to 
impress the privilege with the idea of contract be- 
cause it was paid for, might fill the whole State, 
and especially the cities, with gambling sbops and 
enterprises protected by contract; and the few 
gamblers that might not be thus protected, and who 
would be liable to be punished for gambling, would 
not be, because it would strike honest men as unjust 
to punish the poor wretch for doing that which was 
made lawful for others to do by paying for the priv- 
ilege. As said, we are bound by the construction 
given tothe provision of the federal constitution by 
the Supreme Court, relating to the impairment of 
contracts by the States, to the effect that the provision 
does not relate to lottery franchises, though paid for, 
and that, the matter of such grants being strictly with- 
in the police power of the State, the State could not 
sell or barter away its control of the subject. 

It is contended that the subject of the appellee’s 
contract right is res adjudicata by this court. It is 
sufiicient to say that the State had no constitutional 
right to contractits police poweraway. Consequently, 
the appellee made his purchase of the franchise sub- 
ject to the right of the State to repeal it; and the de- 
cision of this court that the appellee’s purchase of the 
franchise by the authority of the legislature created a 
contract that could not, under the federal constitu- 
tion, be revoked, having been virtually overruled by 
the Supreme Court of the United States, destroys the 
contention of res adjudicata; and while the judge of 
the court below was loyal to this court, in following 
the opmion heretofore rendered, we must affirm the 
judgment in the Henry county lottery case, and re- 
verse his judgment as tothe Frankfort lottery, and 
remand the case for further proceedings in conformity 
with this opinion. 





Corporations — UNDERTAKING UNAUTHOR- 
IZED EMPLOYMENT.—In Nims v. Mt. Herman 
Boys’ School, the Supreme Judicial Court of 
Massachusetts hold that though the mainten- 











ance of a ferry by an educational corporation 
is ultra vires, such corporation is liable for 
injuries to a passenger being transported 
thereon for hire, caused by the negligence of 
the employee in charge and that where a cor- 
poration, acting through its managing officers, 
knowing that a business outside its charter 
powers had been undertaken by persons as- 
suming to act as agents in so doing; that the 
income of the business had been received, 
and the expenses of it paid, by the treasurer, 
in his official capacity ; and that the balance 
of the receipts was in its treasury, adopted 
the action of its treasurer, and elected to 
keep the money, it is proper for the jury to 
find a ratification of the unauthorized acts. 
Upon the legal questions involved, Know!- 
ton, J., says: 

It is a general rule that corporations are liable for 
their torts, as natural persons are. It is nu defense to 
an action for a tort to show that the corporation is not 
authorized by its charter to do wrong. Recovery 
may be had against corporations for assault and bat- 
tery, for libel, and for malicious prosecution, as well 
as for torts resulting from negligent management of 
the corporate business. Moore v. Railroad Co., 4 
Gray, 465; Fogg v. Railroad Corp., 148 Mass. 513, 20 
N. E. Rep. 109; Reed v. Bank, 180 Mass. 448; Rail- 
road Co. vy. Quigley, 21 How. 209; Merchants’ Bank 
vy. State Bank, 10 Wall. 604; Bank v. Graham, 100 'U. 
8. 699; Gruber v: Railroad Co., 92 N. C. 1; Hussey v. 

Railroad Co., 98 N. C. 34, 38. E. Rep. 923. Ifa cor- 
poration, by its officers or agents, unlawfully injures 
a person, whether intentionally or negligently, it 
would be most unjust to allow it to escape responsi- 
bility on the ground that its act is ultra vires. The 
only plausible ground on which the defendant in the 
present case can contend that it shouid be exempt 
from liability for the negligence of its servant in man- 
aging the ferry boat is that the contract to carry the 
plaintiff was ultra vires, and therefore invalid, and 
that the duty for neglect of which the plaintiff sues 
arose out of the contract, and disappears with it when 
the contract appears to be void. The defendant may 
argue that the plaintiffcannot maintain an action for 
a breach of the contract to use proper care to carry 
him safely, and that he stands no better when he sues 
in tort for failure to do tbe duty which grew out of 
the contract. 

In Bissell v. Railroad Co., 22 N. Y. 258, the plaintiff 
founded his action on the negligence of the two de- 
fendants while jointly running cars on a railroad in a 
State to which the charter of neither of them ex- 
tended, and it was conceded that the defendants were 
acting ultra vires. The plaintiff recovered; Com- 
stock, C. J., holding, in an elaborate opinion, that the 
corporations were liable under their contract, not- 
withstanding that the contract was ultra vires, and 
that if they could not be held under their contract 
they could not be held at all, inasmuch as the only 
negligence alleged was a failure to use the care which 
the contract called for. Seldren, J., in an equally full 
and elaborate opinion, held that the contract for ear- 
riage was invalid, and that there could be no recovery 
under it, nor for negligence founded upon it, but it 
was his opinion that if the contract were set aside the 
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defendants owed the plaintiff a duty founded on his 
relation to them as an occupant, with their permis- 
sion, of a place in their car, and that the improper 
management of the car was a neglect of that duty, for 
which the plajntiff could recover. Clerke, J., agreed 
with this view, and all but one of the other judges 
concurred in a decision for the plaintiff, without stat- 
ing the ground on which they thought the decision 
should be placed. This case was followed in Buffett 
v. Railroad Co., 40 N. Y. 168,in which it was held that 
a railroad corporation was liable for negligence of the 
driver of a stagecoach which it was running without a 
legal right to do a business of that kind; but the opin- 
ion does not show whether the decision is founded on 
the opinion of Comstock, C. J., given in the former 
case, or on that of Selden, J. Like decisions have been 
made under similar facts in Banking Co. v. Smith, 76 
Ala. 572; Railroad Co. v. Haring, 47 N. J. Law, 187; 
and Hutchinson vy. Railroad Co., 6 Heisk. 634. 

The better doctrine seems to be that a contract 
made by a corporation in violation of its charter, or in 
excess of the powers granted to it either expressly or 
by implication, is invalid, considered merely as a con- 
tract, and, so long as itis entirely executory, will not 
be enforced. Itis not only a violation of a private 
trust, viewed in reference to the stockholders, but it is 
against the policy of the law, which intends that cor- 
porations deriving their powers solely, rrom the legis- 
lature shall not pass beyond the limits of the field of 
activity in which they are permitted by their charter 
to work. Davis v. Railroad Co., 131 Mass. 258; Mon- 
ument Nat. Bank v. Globe Works, 101 Mass. 57; At- 
torney General v. Tudor Ice Co., 104 Mass. 239; 
Thomas v. Railroad Co., 101 U. 8. 71; Leslie v. Loril- 
lard, 110 N. Y. 519, 18 N. E. Rep. 363; Linkauf v. Lom- 
bard, 187 N. Y. 417, 883 N. E. Rep. 472; East Anglian 
Ry. Co. v. Eastern Counties Ry. Co., 11 C. B. 808. On 
the other hand, courts have frequently held that while 
such contracts, considered merely as contracts, are 
invalid, they involve no such element of moral or 
legal wrong as to forbid their enforcement, if there 
has been such action under them as to work injustice 
if they are set aside. Courts have been astute to dis- 
cover something in the nature of an equitable estoppel 
against one who, after entering into such a contract, 
and inducing a change of condition by anotber party, 
attempts to avoid the contract by a plea of ultra vires. 
It is said that such a plea will not avail, when to allow 
it would work injustice, and accomplish legal wrong. 
Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. Rep. 363; 
Linkauf v. Lombard, 1387 N. Y. 417-423, 33 N. E Rep. 
472. Many cases might be supposed in which it would 
be most unjust to hold that one who had received the 
benefits of sucha contract might retain them, and 
leave the other party without remedy, as he might do 
in a supposable case, where another had put himself 
at a disadvantage on the faith of a contract with him 
to commit acrime. Whether, in this commonwealth, 
a contract entered into by a corporation ultra vires, 
and partly performed, will ever be enforced on equit- 
able grounds, we need not now decide. See Woolen 
Co. v. Lamb, 148 Mass. 420, 9 N. E. Rep. 823; Bank v. 
Butler, 157 Mass. 548, 32 N. E. Kep. 909; Bank v. Por- 
ter, 125 Mass. 333; Bank v. Rogers, Jd. 339; Bank v. 
Savery, 127 Mass. 74-77; Bank v. Matthews, 98 U.S. 
621; McCluer y. Railroad Co., 18 Gray, 124; Bank v. 
Whitney, 103 U. S. 99; Parish v. Wheeler, 22.N. Y. 
494; Oil Creek, etc., R. Co. v. Pennsylvania Transp. 
Co., 88 Pa. St. 160; Bradley v. Ballard, 55 Ill. 413. In 
the present case, we think it makes no difference that 


the defendant was not a manufacturing or trading 
corporation, but was chartered for educational pur- 





poses only. It could acquire and hold property, make 
contracts and do anything else incidental to the main- 
tenance of the school. Doubtless, some of its officers 
or agents thought it would be an advantage to its 
students and managers to have a public ferry at the 
place where the plaintiff was injured. [ts maintenance 
of such a ferry was ultra vires, but its acts in that 
respect were not different in kind from the ordinary 
acts of corporations in excess of the powers given 
them by their charter. We are of opinion, therefore, 
that if the defendant, while running the ferry boat, 
accepted the plaintiff as a passenger to be transported 
for hire, and undertook to carry him across the river, 
he was in the boat as a licensee; it owed him the duty 
to use proper care to carry him safely; and, whether 
an action could be maintained for a breach of the 
contract or not, it is liable to the plaintiff in an action 
of tort for neglect of that duty. 





CromnaL Law—SeEpucTION—PROMISE OF 
MarriaGe.—The Supreme Court of Oregon 
holds in State v. Adams, that a man who 
prevails on a woman to have intercourse with 
him on the promise that, if she become preg- 
nant, he will marry her does not ‘‘seduce her 
under promise of marriage.’’ ° Bean, J., 
Says: 

It will be observed that mere illicit "intercourse is 
not an offense under this statute, nor is seduction 
alone made a crime, but the seduction under a sub- 
sisting promise of marriage of an unmarried woman 
of previous chaste character. The gist of the offense 
is that the seduction shall be accomplished under or 
by means ofa promise of marriage which is unful- 
filled. Without the promise there can be no crime 
under this statute, however reprehensible the conduct 
of the man may be. A promise of marriage, and her 
reliance upon it must be the means of inducing the 
woman to surrender her virtue. She must be drawn 
aside from the path of virtue she is then pursuing, 
and induced to yield to the solicitations of her seducer, 
by means of and under the influence of a promise of 
marriage, upon the performance of which she in 
good faith had a right to rely. Nothing less will satisfy 
this statute. Its object is not to punish illicit inter- 
course, but the seducer who by means of a promise 
of marriage destroys the chastity of an unmarried fe- 
male of previous chaste character, and who thus draws 
her aside from the path of virtue and rectitude and 
then fails and refuses to fulfill his promise. It is, 
however, not necessary that the promise should be so 
technically valid as to sustain a civil action for breach 
of promise; and although it may be conditioned upon 
immediate intercourse, thus rendering it void in a 
civil proceeding, because founded upon an immoral 
consideration, it is still held sufficient to sustain a 
criminal prosecution if the woman in good faith relied 
upon it and was thereby deceived. Kenyon v. Peo- 
ple, 26 N. Y. 203; Boyce v. People, 55 N. Y. 644; Calla- 
han v. State, 61 Ind. 198; People v. De Fore, 64 Mich. 
693, 31 N. W. Rep. 585. Insuch case, the mutual 
promise of the woman implied from her yielding to 
the solicitations of her seducer under his promise of 
marriage, and the promise becomes absolute. But 
when the seduction is accomplished by means ofa 
promise of marriage, to be performed only upon the 
condition that the intercourse results in pregnancy, 
no promise of the woman can be implied from such 
yielding, and it seems to us the contract smacks too 
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much of a corrupt and licentious bargain to fall with- 
in the statute. How canit be claimed that a pure- 
minded woman is led astray and her ruin accom- 
plished under a promise of marriage which, with her 
assent, amounts to nothing more than a mutual agree- 
ment to engage in illicit relations so long as pregnancy 
does not result, and which neither party expects nor 
intends shall be fulfilled except upon the happening 
of an event which may never occur? Take the case of 
a woman who yields under a promise of marriage by 
a married man, to be performed on the death of his 
wife, could it be seriously contended that such a case 
would be within the statute? And yet it is difficult to 
conceive any difference in principle between the case 
suggested and the one at bar. The statute is not in- 
tended as an act to punish a man who prevails upon a 
woman to gratify his lust by a promise of marriage of 
such a character. Its plain object is to protect the in- 
nocent and confiding from being betrayed, and sur- 
rendering to her destroyer all that is estimable in 
woman, under the belief, based upon what she sup- 
poses to be an honorable proposal of marriage, to be 
performed in any event, that to yield is but to antici- 
pate the time when the act will be lawful, Its design 
is to protect the chaste woman from the assaults of a 
wicked and designating man, who makes use of the 
most potent of all seductive arts to win the love and 
confidence of a woman by professions of love and mar- 
riage, and not one whois willing to gratify her own 
lustful desires, stipulating only that, if her shame is 
likely to become exposed, it shall be shielded by mar- 
riage. It recognizes that a woman, confiding in what 
she supposes tobe an honorable promise of a future 
marriage, and relying upon it, is peculiarly defense- 
less against the solicitations and persuasions of him to 
whom she is betrothed, and has consequently provi- 
ded for the punishment of him who, by means of such 
a promise, is guilty of betraying that confidence to the 
utter ruin and disgrace of the female, and the scandal 
of society. It was passed in the interest of good morals, 
and not as a cover for licentiousness. The words, 
“under promise of marriage, seduce,’’ it seems to us, 
manifestly contemplate that the seduction must be ac- 
complished by means of an absolute promise of mar- 
riage, or one which becomes absolute the moment the 
woman yields. Any other construction would defeat 
the purpose of the statute, and render it a cover for 
licentiousness. In this case the improper relations 
continued between the prosecutrix and defendant, ap- 
parently without objection on her part, for more than 
a year after she is alleged to have been se- 
duced, and yet during all that time there was 
no subsisting promise of marriage. The defendant, 
under such circumstances, was guilty of no crime for 
which he could be punished under the statute, for 
the condition upon which its promise was to be per- 
formed had not happened, and there was conse- 
quently no broken promise for which he could be pun- 
ished. The object of the statute is not to punish a man 
who seduces a woman, and then marries her, but to 
punish one who uses the promise as a means ofinduc- 
ing the woman to submit to his lustful desires, and, 
after his purpose is accomplished, abandons his vic- 
tim to her disgrace and shame. If the prosecutrix 
was seduced at all, it was at the time the first connec- 
tion took place, but there was no promise of marriage 
then, for the contingency upon which it was to be- 
come absolute did not happen until long after, and 
consequently the promise did not precede the inter- 
course, which is essential to constitute the crime. 


_ The only cases cited, or which we have been able to 
find, on the question presented by this record, is Peo- 








ple v. Hustis, 32 Hun, 58, in which two of the three 
judges of the second department of the Supreme 
Court of the State of New York, in a very brief opin- 
ion, held that seduction accomplished under a prom- 
ise of marriage conditioned on pregnancy resulting 
thereafter is within a statute similar to ours. This 
decision seems to have been based upon the proposi- 
tion that the question had already been decided by 
the court of appeals in Kenyon v. People, supra, and 
in Boyce v. People, supra; but neither-of these cases 
go tothe extent of holding the doctrine for which 
they are cited, but only that a promise of marriage on 
condition of immediate intercourse is sufficient, be- 
cause the law implies a mutual promise by the woman 
from her yielding, and, the condition being thereby 
fulfilled, the promise becomes absolute. But when 
the promise is conditional, depending on pregnancy, 
the condition may never happen, and consequently 
the defendant may never be under any obligation to 
marry the prosecutrix. He is not under a promise to 
marry at the time ofthe seduction, and may in fact 
never be. And hence it seems to us the cases re- 
ferred to do not sustain the doctrine announced in 
People v. Hustis, and we are unwilling te regard 
that case as controlling authority. 





NEGOTIABLE INSTRUMENT — DEMAND AND 
Protest—TimeE OF Maxkinc.—The Supreme 
Court.of Texas in Carey Lombard Lumber 
Co. v. First National Bank hold that under 
Rev. St. art. 286, which allows three days of 
grace on negotiable paper, and article 273, 
providing that to secure the liability of the 
drawer or inaorser of such paper the holder 
shall cause the same to be protested by a 
notary public for nonacceptance or nonpay- 
ment, with notice of such protest to the in- 
dorser, according to the usage and custom of 
merchants, to fix the liability of the indorser 
of such paper it should be protested on the 
last day of grace. Gaines, J., says: 


We are of opinion that, in order to fix by protest 
the liability of an indorser upon a promissory note, 
the protest should be made on the last day of grace. 
Article 278 0f the Revised Statutes provides, in sub- 
stance, that the holder of any bill of exchange or pro- 
missory note may secure and fix the liability of the 
drawer or indorser of such instrument “‘by procur- 
ing such bill or note to be regularly protested by a 
notary public for non-acceptance or non-payment and 
giving notice of such protest to such drawer or in- 
dorser, according to the usage and custom of mer- 
chant.” Article 276 simply declares that ‘‘three days 
of grace shall be allowed on all bills of exchange and 
promissory notes assignable or negotiable by law.” 
The evident purpose of the former article is to pro- 
vide for the fixing of the liability of drawers and in- 
dorsers of negotiable bills and notes by protest, and to 
apply the rales of the law merchant as to the time 
and place of such protest. Upon the proposition that 
by the law merchant the bill and note must be pre- 
sented for payment on the last day of grace, and that. 
the protest should then be noted, the authorities 
seem to us to be in entire accord. In the case of Bank 
v. Triplett, 1 Pet. 25, Chief Justice Marshall says: 
“The books which treat on the subject concur in say- 
ing that the payment must be demanded when the 








224 CENTRAL LAW JOURNAL. No. 11 








bill falls due, and that it falls due on tlfe last day of 
grace.” To the same effect are Osborn v. Moncure, 3 
Wend. 170; Wooley v. Clements, 11 Ala. 220; Donegan 
v. Wood, 49 Ala. 242; Wilson v. Senier, 14 Wis. 380; 
Bank v. Duvall, 7 Gill. & J. 78; Bank v. Barksdale, 36 
Mo. 568; Bank v. Hodges, 9 Pick. 420; Renner v. Bank, 
9 Wheat. 582; Mills v. Bank, 11 Wheat. 431; Adams v. 
Otterback, 15 How. 539: Dennie v. Walker, 7 N. H. 
190; and other cases. The same proposition is as- 
serted by the leading text-writers. Chit. Bills, 463; 
Story, Prom. Notes, § 220; Pars. Notes & B. 395, 401; 
1 Daniel, Neg. Inst. §§ 598, 614; Tied. Com. Paper, § 
315; 3 Rand. Com. Paper, §§ 1061, 1088; Edw. Bills & 
N. 511, 517; Benj. Chalm. Bills, pp. 30, 31, 178, arts. 20 
178: Woods’ Byles, Bills, 210, 211, note 6; 2 Amer & 
Eng. Enc. Law, p. 401, note 7. In Watkins v. Willis, 
58 Tex. 521, it is said: 

‘**Since the 11th of January, 1862, it has been, and is 
now, the law of this State that three days of grace 
are allowed on all negotiable promissory notes. Rev. 
St. art. 276. We regard this as a legislative announce- 
ment that three entire days are meant. Rev. St. art. 
3138.”” The question of the day of presentment and 
protest was not involvedin that case The point at 
issue was whether or not the suit was barred by lim- 
itation. That depended upon the further question 
whether or not the suit could have been brought on 
the last day of grace, and it was held that an action so 
brought would have been premature. Article 276 
merely makes the rule of the common law as to days 
of grace applicable to all bills and notes ‘assignable 
or negotiable by law.”” There is not a word contained 
in it which indicates an intention to change the law 
merchant as tothe day on which an instrument en- 
titled to days of grace should be presented for pay- 
ment and protest. By customin the District of Co- 
lumbia, the books at one time allowed untiltbe fourth 
day after the nominal day of maturity before present- 
ment and protest of bills of exchange. This was held 
in Renner v. Bank, in Mills v. Bank, and in Adams v. 
Otterbeck, supra, as contrary tothe common-law rule, 
but good as a custom; and in all these cases the day 
of protest by the custom is spoken of as the ‘‘fourth”’ 
day of grace. Counsel for appellant cite the follow- 
ing cases in support of the contention that a protest 
on the last day of grace is premature: Moore y. Hol- 
lamans, 25 Tex. 82; Watkins v. Willis, 58 Tex. 5238; 
Mill Co. v. sinker, 74 Tex. 51, 11S. W. Rep. 1056; and 
Cruger v. Lindheim (Tex. App.), 165. W. Rep. 420. 
In none of these cases except the last was the question 
of protest involved; and in that it was held that the 
note was entitled to three days of grace, and that be- 
cause it was protested on the day it would have ma- 
tured had no days of grace been allowed the protest 
was untimely and of no effect. Itis merely decided 
in the other cases cited that a suit upon a promissory 
note before the expiration of the day it falls due is 
premature. In Watkins v. Willis andin Mill Co. v. 
Sinker the notes were entitled to three days of grace. 
It is apparent that the question decided in these cases 
is very different from that which is presented for our 
determination. Although it may be held that suit 
may not be brought upon a promissory note, whether 
with or without days of grace, until the day after it 
falls due, it does not follow that it may not be pro- 
tested for non-payment on the day it falls due. 

As to the day of the presentment and protest, there 
seems to be no difference of opinion. The authorities 
agree, so far as we have been able to discover, that 
the presentment for payment should be made on the 
last day of grace, and the protest should be then 
‘noted.’ 2 Daniel, Neg. Inst. § 9389. Notiee of the 





dishonor should be given to the indorser immediately 
(Id. § 970), or at least within a reasonable time; but 
the formal protest—the notarial act— it seems may 
be extended at any time (Jd. § 940.) But upon the 
question when a suit may be brought upon a bill or 
note there is not only a conflict, but a diversity of 
opinion. Insome ofthe cases itis decided that suit 
may be brought on the day the paper matures. The 
author last cited lays this down as the true rule, and 
the one supported by the weight of authority. In one 
case at least, the doctrine is broadly announced that, 
although demand has been made, and payment re- 
fused, on the last day of grace, suit on that day is pre- 
mature. Osborn v. Moncure, supra. It has been 
held in other cases that suit cannot be brought until 
the expiration of the last day of grace, though it is 
probable that in most, if not all, of them there has 
been no demand on the day of maturity. Such are the 
eases in our own courts which have been previously 
cited. 


WHEN AND UNDER WHAT CIRCUM- 
STANCES MAY AN INSANE PERSON 
BE HELD UPON HIS CONTRACTS? 





‘‘Dead men tell no tales.’”’ It might be 
added that dead men cannot contract. In 
law death ends all and bars the jurisdiction 
of terrestrial courts. One cannot contract 
with a dead man because there must be two 
parties to every contract. You may say that 
there are two parties to the proposed con- 
tract, but that one of them is dead. Here 
then, we come to a difficulty. Why can you 
not contract with a dead man? Certainly 
not because he does not exist or cannot be 
identified, but because there is lacking this 
one all-important factor, the mind. If it 
were possible to imagine the existence of a 
mind in the abstract, this being the only 
vital element in the relations of man to man, 
there is no reason why that mind could not 
do anything not requiring physical strength. 
In other words, mind in the abstract could 
contract. On the other hand, as we have 
seen, the physical body of a dead man can- 
not contract—there is no mind. Again, pre- 
sent a physical Hercules, make him a perfect 
type of a physical man, breathe life, strength 
and courage into his being; and yet he is but 
‘*sounding brass’’ if he have no mind. Thus 
we may conclude that it is not physical but 
mental power that the law contemplates ; that 
where there is mind, there is capacity, 
where there is no mind there is no 
capacity. Victor Hugo, in speaking of 
genius, exclaims ‘‘add anything if you can to 
a human mind.’’ Indeed, if you would call 
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the left hand of progress force, you must call 
the right hand mind. But the very perfec- 
tion and divinity of an endowment so grand 
and powerful, suggests the awful and disas- 
trous result of subtracting from it any of its 
activities. Deprive the mind of the reason- 
ing power. If you have a dead man, the 
case is easy—there is no mind; if you have a 
physical giant with positively no mind, he is, 
for the purposes of contracting, dead; if you 
have a perfect mind, there is no question of 
capacity ; but between these extremes there 
is a mind deficient in some of its activities, 
and here it is that the principles of pyschol- 
ogy, medicine, and law overlap, conflict and 
clash. Were it not for the primitive state of 
of the science of medicine, and the absurd 
uncertainty and conflict of its results, this 
difficulty might be removed and the legal pro- 
fession would only need to apply the law to 
the condition of the subject as found by the 
physician. Indeed, some of the leading 
lights of that profession have for years com- 
plained bitterly of the usurpation on the part 
of courts and juries, of the authority to de- 
cide whether or not a man be sane. There 
is little foundation to their plea, however, 
and the present state of affairs seems to argue 
that the medical profession is absolutely in- 
competent to settle the question, and that it 
is from necessity rather than from choice 
that courts and juries undertake the task. 
The very essence of a contract is the meeting 
of the minds of two contracting parties. In 
theory then, one absolutely insane, having 
no mind, cannot contract because of the im- 
possibility of the meeting of the minds. Thus 


we may lay down the general proposition, 


that the contracts of insane persons are not 
binding on them. The first apparent excep- 
tion to this rule is, that an insane person is 
liable for necessaries furnished him.! This, 
however, is only an apparent exception, 
for the contract on which the insane per- 
son is held in this case, is not his own con- 
tract, but a contract created by law, and 
assent is not a necessary element in such a 
contract.” The theory is, that insane persons 
might often be allowed to suffer for neces- 
saries if the law did not give them this pro- 
tection. Necessaries are those things which 


1 Baxter v. Portsmouth, 5 B. & C. 170; La Rue v. 
Gelkyson, 2 Pa. St. 875. 
2 Bishop on Contracts, Art. 200. 








are proper to one’s station in life.* If an in- 
sane person has lucid intervals, and during a 
lucid interval makes a contract, it is binding,* 
for there is in that event a meeting of the 
minds. Again, if an insane person makes a 
contract and ratify it during a lucid interval, 
or after permanently recovering sanity, it is 
binding upon him. 

We have gone far enough now to venture 
the statement, that insanity in law is regarded 
either as a mental unsoundness, or a total 
lack of mental capacity. Cases of the latter 
class rarely arise. According to the theory 
we have adopted, the contracts of those void 
of mental capacity are absolutely void. Most 
of the cases hold, however, that they can be 
avoided only by the insane person and that 
the other party will not be allowed to plead 
the insanity in order to avoid his contract.® 
It is not, however, because the contract is 
valid, but because the other party is deemed 
to be guilty of fraud and is estopped from 
setting up his own fraudulent act as a de- 
fense. Partial insanity will not vitiate a con- 
tract unless it be an insanity upon the partic- 
ular subject of the contract and unless the 
contract is really the result of the insanity. 
The contract of a man, absolutely insane on 
one subject, may be perfectly good if it is 
not on the particular subject on which he is 
insane.’’’ These propositions all seem reason- 
able and simple, but there is a practical diffi- 
culty arising from the fact that it is often 
impossible to detect mental unsoundness. In 
fact, it is argued by many eminent authori- 
ties that all men are more or less insane. 


The poet when he sings: 
“Great men to madness, sure are near allied, 
And thin partitions do their bounds divide.” 


seems to intimate that insanity is in some 
sense akin to genius. It is not to be pre- 
sumed thatordinary business men are experts 
on insanity. In these days of commercial 
war, when the nervous tension is at the high- 
est and sane men are driving mad bargains, 
it must be confessed that it is a harsh law 
that would hold the business world to know 
whether a man be sane or insane. Suppos- 
ing, now, that the man drives a good bargain 

3 Baxter v. Portsmouth, 5 B. & C. 170. 

4 King v. Robinson, 38 Me. 114; Lee v. Lee, 17 Am. 
Dec. 722. 

5 Have v. Have, 99 Mass. 98. 

6 Allen v. Berryhill, 27 Ia. 534; Hovey v. Hobson, 55 


Me. 256. 
7 Searle v. Galbraith, 73 Ill. 269. 
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and acts rationally, is the commercial world 
bound to know that he is insane, while at the 
same time men acknowledged to be sane are 
making hazardous, if not insane bargains? 
This doctrine would plainly be disastrous to 
all the commercial world, and the courts by 
mingling common sense with legal theory 
have warded off the evil results that must 
otherwise have followed. On this phase of 
the subject, the courts, first in England, and 
later in America have laid down this sweep- 
ing doctrine. If a person in good faith enters 
into a contract with one apparently sane, and 
whose actions would in no way tend to put a 
reasonably prudent man on his guard, and a 
valuable consideration has been paid, there 
being no undue advantage taken and no 
unfairness in the bargain, and the consid- 
eration cannot be restored by the insane per- 
son so as to place the other part in statu quo, 
then, whether the party be sane or insane, 
the contract will be good.® It will be ob- 
served from the above that the contract is 
good or bad, conditioned on the absence of 
fraud and undue influence. The courts con- 
tend that itis no more than justice to the 
commercial world and that it is protection 
enough to the insane person to allow the con- 
tract to stand or fall under the test of fair- 
ness, good faith and the absence of fraud. 
But let us examine into the sheory of this 
doctrine as propounded. Putting aside the 
question of good faith, observe that the courts 
are careful to state that the contract must be 
executed and that it must be impossible to 
put the other contracting party in statu quo. 
There is no authority to the effect that an 
executory contract will be held binding, nor 
an executed contract where the party can be 
placed in statu quo. We may conclude, 
though it is a negative conclusion, that con- 
tracts of this kind are not binding. An emi- 
nent law professor,’ recently observed that 
there is no such a thing as an executed con- 
tract; that it is as absurd to speak of an exe- 
cuted contract as to speak of a ‘‘filled up’’ 
post hole. If, then, an executed contract is 
in reality no contract at all, it certainly fol- 
lows that it is a poor test of the validity of a 
contract. 

8 Molton v. Camroux, 2 Ex. 501; Beal v. See, 10 Pa. 
St. 56; Lancaster Bank v. Moore, 78 Pa. St. 414; Dane 


v. Kirkwall, 8 C. & P. 679; Behrens v. McKenzie, 23 
Ta. 333. 


8 Eugene Wambaugh, LL.D., Harvard Law School. 





Again, assuming good faith, fairness and 
absence of fraud, the courts still hold that if 
the person contracting with the insane party 
can be placed in statu quo the contract will 
not stand. What does this mean? If a con- 
tract is valid, what does the accidental fact 
that a party can be placed in statu quo, have 
to do with it? If 1 buy a horse and the bar- 
gain is fair, the mere fact that I can return 
the horse does not give me the right to do so 
and rescind the sale. It would seem that 
there is something wrong with this executed 
contract, or the fact that one party can place 
the other in statu quo would not in any way 
alter its binding effect. The contract is not 
valid. It is not, then, because the executed 
contract is valid or binding, that it will not 
be set aside, but because an innocent party 
without fault or negligence would be preju- 
diced thereby. As between these two inno- 
cent parties, the law will not interpose to ef- 
fect a wrong on either, but will suffer the 
misfortune to stand where nature putit. It 
is true, the courts have not always made this 
distinction, but have reached the same result 
on the inaccurate theory of the validity of 
executed contracts. Assuming that this is 
what the eourts mean when they speak of the 
validity of executed contracts, let us exam- 
ine the conditions under which the plea of 
insanity may arise. The law presumes that 
every man is sane,!° and he who pleads in- 
sanity must prove it. Whenit is once proved, 
unless intermittent, or mere hallucinations, it 
is presumed to continue until the contrary is 
proved." In many of the States there are 
statutes providing for the appointment of a 


‘guardian over the property of one found to 


be insane. The liability of an insane person 
under such circumstances, though largely de- 
pendent upon the construction of the State 
statutes, is a matter of considerable doubt 
and uncertainty. The question is this, is a 
person bound to know that a party is insane 
from the fact that a commission or probate 
court in a proceeding to appoint a guardian, 
has found the party to be insane? ‘The rec- 
ords of these proceedings, being res inter 
alios acta, and between different parties, 
would generally be inadmissible. It is held, 
however, that this class of cases is similar to 
actions in rem and that the records may be 


10 Brown vy. Brown, 39 Mich. 792. 
ll Hix vy. Whittemore, 4 Met. 545. 
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introduced. In England the record is pre- 
sumptive evidence of insanity but may be re- 
butted by testimony. In the United States 
there are two lines of cases, one holding that 
the record is presumptive evidence of insan- 
ity,” and the other maintaing that it is con- 
elusive.“ The distinction seems to be this, 
that where the finding is by an extra-judicial 
commission, the record is presumptive evi- 
dence, but where it is a matter passed upon 
by the Probate Court the record is conclu- 
sive.* In any case, it must depend largely 
on the State statute. When the statute de- 
clares that all contracts, made by an insane 
person under guardianship shall be void, the 
courts hold that the record of the appoint- 
ment of such guardian is conclusive evidence 
of insanity. Theoretically this would seem 
to be an absurd ruling, but it is probable that 
what the courts mean, is, that the record is 
conclusive as to the appointment, and by the 
statute, if there be a guardian, it is imma- 
terial, so far as the validity of the contract is 
concerned, whether the ward be sane or in- 
sane. The validity of the contract, in such 
a case does not depend upon the sanity of the 
party, but upon the existence or non-exist- 
ence of a guardian. Itis generally conceded 
that the law of insanity is in a very uncertain 
and unsettled state. This uncertainty, how- 
ever, is notso much an uncertainty of the oreti- 
cal law, as of practical application. It arises 
from the fact that our law attempts to pro- 
duce practical results and not to vindicate 
theories of right. A. K. Garpner. 

2 Hart v. Deamer, 6 Wend. 497; Van Dusen. v. 
Sweet, 51 N. Y. 381. 

18 Wait v. Maxwell, 5 Pick. 217. 

14 Leonard v. Leonard, 14 Pick. 280. 

tannels v. Gemer, 80 Mo. 477. 
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Supreme Court of South 


1. An agent intrusted with a real estate mortgage, 
executed and acknowledged in blank as to the sum to 
be secured thereby, and authorized to fill such blank 
before its delivery, must pursue his authority strictly, 
and, if he exceeds his authority, the mortgagor is not 
bound by such mortgage, as between himself and a 
mortgagee who takes it with knowledge that it was so 
executed in blank, and has been filled up by such 
agent. 


2. A real estate mortgage, executed and acknowl- 








edged by a wife and her husband, upon the homestead, 
and executed in blank as to the sum to be secured 
thereby, and intrusted by her to the husband with au- 
thority to fill such blank for the sum of $1,000, and 
which he, without the knowledge or consent of his 
wife, filled up with the sum of $1,500 in the presence 
of the mortgagee, and his attorney is invalid in the 
hands of such mortgagee as against the wife and the 
homestead property. 


Corson, J.: This was an action to foreclose a 
mortgage alleged to have been executed by Wilil- 
iam 8S. Wait and Lucy A. Wait, his wife, on a 
quarter section of land in Lincoln county, to se- 
cure the payment of a promissory note for $1,500, 
executed by said William S. Wait. The defend- 
ant Lucy A. Wait, answered, alleging that she 
signed said mortgage in blank, and that there- 
after the said plaintiff did, without right or au- 
thority from her, insert therein the name of the 
mortgagee and the amount purported to be se- 
cured thereby; and further alleged that the prop- 
erty described in the mortgage was the home- 
stead of herself and her said husband, and was 
her separate property; and she prayed that the 
mortgage be canceled of record. Certain issues 
of fact were submitted to a jury, who found in 
favor of the defendant Lucy A. Wait (the re- 
spondent herein), which were adopted and sup- 
plemented by findings of fact by the court, and 
judgment rendered thereon in favor of the re- 
spondent, and the mortgage ordered to be can- 
celed and discharged of record. From this judg- 
ment, and the order denying a motion for a new 
trial, the plaintiff appeals to this court. 

The findings of the court, and its conclusions of 
law thereon, areas follows: **(1) That, at all 
the times in this action mentioned, the defend- 
ants, William S. Wait and Lucy A. Wait, were 
and are now husband and wife, and residing to- 
gether assuch. (2) That at all times in this 
action mentioned, the premises affected by this 
action, were the homestead of these 
defendants, and occupied as such. (3) That the 
defendant Lucy A. Wait did not sign or deliver 
the mortgage set forth in the complaint, and re- 
corded in Book O of Mortgages, page 586. (4) 
That the defendant Lucy A. Wait never signed or 
delivered any mortgage upon said premises, but 
did sign and deliver a blank paper to her hus- 
band, William S. Wait; that thereafter, without 
the knowledge or consent of Lucy A. Wait, and 
without any authority from her, the same was 
filled out as a mortgage, at the special instigation 
of the said plaintiff. (5) That the debt secured 
by said purported mortgage was an antecedent 
debt owing from William 8. Wait to the plaintiff, 
and that no new consideration passed under the 
same.”’ *‘Conc-usions of law: (1) That the 
mortgage mentioned in the complaint, and re- 
corded in Book O of Mortgages, on page 586, in 
the office of the register of deeds of said Lincoln 
county, South Dakota, is void and of no force or 
effect, and the same is no lien upon the premises 
therein described. (2) That the defendant is 
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entitled to have the same canceled and discharged 
of record.” 

Numerous errors are assigned, but, as only one 
question was argued by the learned counsel for 
appellant, it will not be necessary to insert them 
in this opinion. The facts, briefly stated, are as 
follows: ‘The mortgage in controversy, with 
the exception of the amount it was given to se- 
cure, was filled up by Mr. Wait at his home, some 
miles distant from Canton, and signed and ac- 
knowledged by himself and wife before a neigh- 
boring justice of the peace. The mortgage was 
executed in the name of one Levi Paxton as 
mortgagee, but he admits that he had no interest 
in the mortgage, and that be only acted as the 
agent of the plaintiff, to whom he transferred the 
legal title to the mortgage soon after the same 
was delivered. It appears from the evidence of 
Mr. Wait and his wife (the respondent herein) 
that she verbally authorized her husband to in- 
sert in the mortgage, as the amount to be secured 
thereby, the sum of $1,000, on condition that he 
should not give a mortgage upon his cattle. 
Subsequent to the execution and acknowledgment 
of the mortgage in blank as to the amount to be 
secured thereby, Mr. Wait took it to Canton, 
where he. in the presence of the counsel for the 
plaintiff. Mr. Paxton, the person named as mort- 
gagee, and of the plaintiff herein, and in the ab- 
sence of his wife, and without any other or fur- 
ther authority from her than that above stated, 
filled up the mortgage by inserting, as the amount 
to be secured thereby, the sum of $1,500, and de- 
livered the same to said Paxton, and also executed 
a chattel mortgage upon his cattle, and delivered 
that also. 

‘The learned counsel for the appellant contends 
that, as Mrs. Wait authorized her husband to fill 
the blank in the mortgage, and the husband act- 


ually filled the blank, no private understanding - 


between herself and husband as to the amount to 
be inserted can defeat the appellant’s right to 
foreclose the mortgage; and he further contends 
that. for the same reason, the delivery of the 
mortgage was a valid delivery, although the hus- 
band in fact executed and delivered a chattel 
mortgage on his cattle. The learned counsel for 
the respondent contends that authority to filla 
blank ina mortgage cannot be conferred by a 
verbal authority, under the statute of frauds in 
this Staie, and that such an authority can only be 
conferred by a written instrument. He also con- 
tends that, even if such an authority can be ver- 
bally conferred, the authority was limited to 
$1,000, and when Mr. Wait inserted $1,500, he 
exceeded his authority, and the mortgage, as to 
Mrs. Wait, was void. He also contends that, as 
Mr. Wait was only authorized to deliver the real- 
estate mortgage on condition that he should not 
execute a chattel mortgage on his cattle, there- 
fore. when he did in fact execute a chattel mort- 
gage on his cattle. his authority to deliver the 
real-estate mortgage ceased. and the delivery 
thereof was unauthorized and void. The doctrine 
contended for by the counsel for appellant as 








applicable to negotiable instruments, and which 
he seeks to have applied in this case, is thus 
stated by the Supreme Court of the United States 
in Bank v. Neal, 22 How. 107: **Where a party 
to a negotiable instrument intrusts it to the cus- 
tody of another, with blanks not filled up. whether 
it be for the purpose to accommodate the person 
to whom it was intrusted, or to be used for his 
own benefit, such negotiable instrament carries 
on its face an implied authority to fill up the 
blanks and perfect the instrument; and, as be- 
tween such party and innocent third parties. the 
person to whom it was so intrusted must be deemed 
the agent of the party who committed such in- 
strument to his custody. or. in other words, it is 
the act of the principal. and he is bound by it.”’ 
Daniel, Neg. Inst. § 142; Angle vy. Insurance Co., 
92 U.S. 330; Bank v. Douglass, 31 Conn. 189. 
It will be noticed that the doctrine laid down in 
the cases cited is limited to negotiable instru- 
ments in the hands of innocent third parties. 


But while the free circulation, use, and trans- 
fer of negotiable commercial paper seemed to re- 
quire the adoption of the rule contended for, and 
which seems to be sustained by the weight of au- 
thority, there is not, in our opinion. any neces- 
sity for extending the rule of real estate mort- 
gages in favor of parties who have knowledge 
that the instrument has executed in blank. and 
the blank filled up by another person. We do not 
deem it necessary to consider the first proposi- 
tion of the counsel for the respondent,— that a ver- 
bal authority to fill upa blank in a mortgage is 
insufficient to authorize the agent to fill the same 
and that such authority must be in writing,—upon 
which question the authorities are not agreed; 
but, in our view of this case, we shall assume that 
a verbal authority is sufficient. We are of the opin- 
ion, however, that the agent authorized to fill the 
blank must pursue his authority strictly, and. if 
he exceeds his authority, the mortgagor is not 
bound, as between himself and the mortgagee, 
who takes it with full knowledge of the fact that 
it was so executed in blank. Such mortgagee. 
taking the mortgage with notice that it was so 
executed in blank, and is filled up by an agent, 
takes it with full knowledge that it was an imper- 
fect mortgage as it came from the hands of the 
maker, and that, unless the same is filled up by 
the agent strictly in pursuance of the authority 
conferred, the maker is not bound by it, and that 
itis not his mortgage. If, having notice of the 
defect in the mortgage, the mortgagee chooses to 
take it and rely upon the good faith of the agent 
in filling the blank, without requiring the mort- 
gage to be reacknowledged after the blank is 
filled up, he assumes the risk that it is filled up in 
accordance with the authority conferred upon the 
agent, and, if itis not so done. the mortgage will be 
void as to the party whose instructions have not 
been followed. We think there is no injustice in 
requiring a mortgagee dealing with an agent, un- 
der the circumstances disclosed in the case at bar, 
to ascertain the extent of the agent’s authority to 
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fill the blank, and requiring him to assume the 
risk of the agent exceeding his authority. The 
general rule is thus stated by Mr. Mechem in his 
work on Agency: ‘Persons dealing with an as- 
sumed agent, therefore, whether the assumed 
agency be a general or special one, are bound to 
ascertain, not only the fact of the agency, but the 
extent of the authority; and, in case either is con- 
troverted, the burden of proof is upon them to es- 
tablish it.’ Section 276, and cases cited. Sec- 
tion 2451, Comp. Laws, being a section of the 
homestead act, provides that ‘ta conveyance or 
incumbrance by the owner of such homestead 
shall be of no validity unless the husband and 
wife * * * concurin and sign the same joint 
instrument.” It will be noticed that it is not 
enough that they sign thesamejoint instrument 
but they must concur in executing the same. In 
this case. Mrs. Wait never concurred in or agreed 
to any incumbrance upon the homestead to secure 
the payment of $1,500, and never executed, or in- 
tended toexecute any mortgage to secure that 
sum: neither did she execute any mortgage to be 
delivered to any person, in ease Mr. Wait execu- 
ted, a chattel mortgage upon his live stock. Mrs. 
Wait, it seems from her evidence and that of Mr. 
Wait. was exceedingly unwilling to execute any 
mortgage upon her homestead, but by persuasion 
finally consented that it might be mortgaged for 
$1.000, provided the live stock was not incum- 
bered by a chattel mortgage. We are of the opin- 
ion. therefore, that the mortgage in this action is 
invalid as against Mrs. Wait, and as against the 
property described in the mortgage in the hands 
of the plaintiff, it having been filled up and de- 
livered without her authority. We say as against 
the plaintiff, for he had notice of the blank, and 
the manner in which it was filled. 


In the case of Ayres v. Probasco, 14 Kan. 175, 
the facts were almost identically the same as 
those in the case at bar. In that case the wife, 
Mrs. Ayres, executed a mortgage on the home- 
stead. in blank as to the amount to be secured by 
it, rate of interest, and name of mortgagee. She 
understood and consented verbally that the mort- 
gage might be filled up for $1,000, at 15 per cent. 
per annum interest, to one Challis. The blanks 
in the mortgage were filled up for $1,100, the 
rate of interest increased, and the name of Pro- 
basco was inserted as mortgagee, instead of the 
name of Challis. The court held, on the original 
hearing. that the agent had no authority to fill the 
blanks, as no written authority was shown, and 
the mortgage. as to the wife, was held void. Mr. 
Justice Brewer did not concur in this view, but 
concurred in the reversal of the judgment. Ona 
petition for a rehearing the court seems to have 
placed its decision more especially upon the 
ground that the mortgage. as filled up, was not 
the mortgage that Mrs. Ayres had consented to 
make, and was therefore invalid in the hands of 
Probasco. whose agent knew that the mortgage 
was executed in blank. The case of Van Etta v. 
Evenson, 28 Wis. 33, relied on by appellant’s 





counsel, is not. when properly considered, in con - 
flict with the views here expressed. In that case 
Hegg, a step-son of Evensou, had negotiated with 
a loan agent for a loan to himself, but did not 
know the name of the principal. Evenson exe- 
cuted the mortgage to secure this loan, and left 
the name of the mortgagee blank, and gave it to 
Hegg to enable him to get the money. It was 
not understood that the name of any particular 
person should be inserted, but the name of the 
person making the loan. The court held that 
Hege was impliedly authorized to insert the 
name of the party making the loan. This was 
just what Evenson had impliedly authorized Hegg 
todo. Had Evenson, however, authorized Hegg 
to insert the name of some particular person, or 
had the blank been filled up by Hegg for a sum 
which he was not authorized to insert, then a 
very different question would have been pre- 
sented. We have not overlooked the case of Gar- 
land v. Wells, 15 Neb. 298. 18 N. W. Rep. 132. in 
which it was held that ‘if the agent makes a 
fraudulent use of the deed intrusted to him, as 
by inserting the name of a grantee, and deliver- 
ing it. to him without consideration and for his 
own benefit, such grantee can convey a good 
title to an innocent purchaser.’ The question in- 
volved in that case was the right of an innocent 
purchaser, and not of the original party to whom 
the deed was executed. We are of the opinion 
that the judgment of the Circuit Court is cor- 
rect, and the same is aftirmed. All the judges 
concurring. 


NoTe.—Filling Blanks in Deeds.—If there are 
blanks left in a deed affecting its meaning and opera- 
tion ina material way, and they are filled up after 
execution and delivery the deed will be void. In- 
gram v. Little, 14 Ga. 173; Lockhart v. Roberts, 3 
Bibb. 361; Harrison vy. Tiernans, 4 Rand. 179; Par- 
menter v. MacDaniel, 1 Hill (S. Car.), 267; Hibble- 
waite v. McMorine, 6 M.& W. 200; Gilbert v. An- 
thony, 1 Yerg. 69. Thus a deed executed and de- 
livered with a blank space for the name of the grantee 
conveys nothing and the title will not pass when one 
who is a bona jide purchaser of the estate described 
in the deed fills in the blank with his own name with- 
out any authority of the grantor. Viseny. Rice, 53 
Tex. 189. On the other hand a blank in a deed other- 
wise perfect, and where the words inserted would be 
implied by construction, may be filled up if done with 
the consent or authority of the grantor. As to the 
extent of this principle and what blanks may be thus 
filled up see the opinion of Marshall, C. J., in United 
States v. Nelson, 2 Brock. 64. In some of the States it 
has been held that the execution of a deed is not in- 
validated by the insertion of the grantor’s name after 
delivery in accordance with the intention of the 
grantor express or implied. Stahl v. Berger, 10S. & 
R. 170; Kortright v. Commercial Bank, 22 Wend. 348; 
Devin v. Heimer, 29 Iowa, 300. It has been held in 
California that such a deed the name of the grantor 
being inserted after delivery does not convey title. 
De Arguelle vy. Bours, 67 Cal. 447. It was at one time 
doubted whether a deed executed in blank and placed 
in that condition in the hands ofa third party with 
parol authority to fill up the blanks in the absence of 
the maker, and then deliver it would be valid when so 
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delivered. The better opinion at this day is that the 
power is sufficient. Field v. Stagg, 52 Mo. 534; Burn- 
side v. Wyman, 49 Mo. 356; Drury v. Foster, 2 Wall. 
24; Inhabitants v. Huntress, 53 Me. 90; McDonald v. 
Eggelson, 26 Vt. 161; Smith v. Krooker, 5 Mass. 538; 
Burns v. Lynde, 36 Allen, 305; Clark v. Allen, 34 Iowa, 
199; Van Etta v. Evenson, 28 W. Va. 33. It is believed 
that in the cases which hold a definite view it will 
generally be found that the blanks were fraudulently 
filled contrary to the intention of the grantor. Cooper 
v. Page, 62 Me. 192; Upton v. Archer, 41 Gal. 85; 
Schintz v. McManamy, 33 Wis. 299; Van Amringe v. 
Morton, 4 Whart. 382. One who delivers a deed con- 
taining a blank for the name ofa grantee under an 
agreement that the person to whom itis delivered 
shall insert the name of the person who may purchase 
the land cannot question the title of the person whose 
name is inserted before revocation of the authority, 
and who purchases for value without notice, whether 
the purchase be absolute or for security. McCleerey 
v. Wakefield (Iowa), 41 N. W. Rep. 210. Wherea 
deed of conveyance, perfect in form, except that the 
grantee’s name is left blank is executed and acknowl 
edged and afterward the blank is filled contrary to 
tue instructions of the grantor, and to his injury, with 
the name ofa person not intended by the person to 
be the grantee and with full knowledge on the part of 
such substituted grantee the ueed is void as to such 
substituted grantee o. as to any one with notice of the 
fraud. State v. Matthews (Kan. ), 25 Pac. Rep. 36. A 
mortgage properly executed and acknowledged, 
‘which recites a money consideration in a specified 
sum and which contains an ordinary power of sale 
authorizing the mortgagee to sell or default in the 
payment ofthe principal or interest is not rendered 
void or non-enforceable by the fact that the defeasance 
clause leaves blank the amount ofthe debt intended 
to be secured by the mortgage, but parol evidence is 
admissible to supply the defect in the defeasance 
elause. Burnett v. Wright (N. Y.), 32 N. E. Rep. 253. 





BOOK REVIEWS. 


SPELLING ON TRUSTS AND MONOPOLIES. 

This is a very timely work on a modern topic, the 
legal development of which is now going on, at a 
rapid rate. It will best serve the purpose of this re- 
view to state the subjects of the chapters. Chap. I, 
Historical Development of Principle. Chap. II, 
Agreement not to Practice Profession or Follow Trade. 
Chap. IiI, Agreements not to Engage in Business. 
Chap. IV, Agreements not to Accept Employment. 
Chap. V, Monopolies or Combinations to Suppress 
Competitions. Chap. VI, Combinations among Arti- 
sans and Workingmen. Chap. VII, Combinations 
among Bidders. Chap. VIII, Application of Rule to 
Suppression of Competition in Public Service. Chap. 
IX, Application of Rule to Municipal Grants or Con- 
tracts. Chap. X, Application of Principle to Private 
Corporations. Chap. XI, Where Creation of Monopoly 
and Restraint the Policy of the Law. Chap. XII, 
Monopolies in the Form of ‘“Trusts.’”? Chap. XIII, 
Anti-monopoly Legislation. Chap. XIV, Actions and 
Defenses. The scope and extent of the work will be 
understood from the foregoing. The author has given 
us an exceedingly valuable treatise. The style and 
manner of the text is good and he does not seem to 
have omitted any of the cases bearing on the sub- 
ject. Quite a number of interesting discussions of 
questions of principle enliven the work, in which the 
author advances his own view with vigor. It is a well 


printed volume of over 250 pages and is published by 
Little, Brown & Co., Boston. 
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1. ADMIRALTY — Shipping — Bill of Lading.—Upona 
bill of lading excepting liability for obliteration or 
inaccuracy of marks, the ship is not concluded by the 
marks stated in the bill of lading without further 
proof ofthe actual marks shipped, and is prima facie 
acquitted by the delivery of all the goods taken aboard. 
—THE ENCHANTRESS, U. S. D. C.(N. Y.), 58 Fed. Rep. 
910. 

2. ADMIRALTY—Proceedings in Rem.—A warrant of 
arrest for seaman’s wages, issued by the clerk in the 
absence of the judge, contrary to the provision of a 
rule of court, is void.—THE BERKELEY, U.S8. D.C. (S. 
Car.), 58 Fed. Rep. 920. 

3. ADMIRALTY—Reformation of Contracts.—Admiralty 
cannot take cognizance of a defense based on mutual 
mistake, requiring the reformation of a maritime con- 
tract sued on; but the setting up of such defense does 
not oust the jurisdiction. On the contrary, the de- 
fense will merely be considered as irrelevant, and 
subject to exception.—MEYER V. PACIFIC MAIL STEAM- 
SHIP Co., U.S. D. C. (Cal.), 58 Fed. Rep. 923. 

4, APPEAL—Bill of Exceptions.—Where the bill of ex- 
ceptions was not settled and signed within the time 
allowed by the court, andthe record does not affirma- 
tively show that it was filed with the clerk, the ques- 
tions raised cannot be considered on appeal.—MASON 
v. Bropy, Ind., 35 N. E. Rep. 903. 

5. ASSAULT AND BATTERY — Justification.—Evidence 
justifying an assault and battery is not admissible 
under a general denial. In an action for assault and 
battery, defendant testified that, while engaged in an 
altercation with another person, plaintiff approached 
from behind with a club; that he caught the club, and 
shoved it ‘‘onto him (plaintiff), and struck him over 
the side of the head, and knocked him down:” Held, 
that directing a verdict for plaintiff was right —HATHA- 
WAY V. HATCHARD, Mass., 85 N. E. Rep. 857. 
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6. ATTACHMENT.—Where money due defendant is at- 
tached in the hands of the debtor, another person wh° 
claims the fund under an assignment from defendant, 
and asks the court for leave to contest the ownership 
with plaintiffs, which leave is refused, cannot, unless 
he excepts to such refusal, contest in the Appellate 
Court a subsequent judgment for plaintiffs.—PARKS Vv. 
ADAMS, N. Car., 18S. E. Rep. 665. 

7. ATTORNEY—Breach of Duty.—In an action by an 
attorney for fees, an answer alleging that plaintiff, in 
disregard of defendant’s instructions to bring to trial a 
case in which plaintiff was defendant’s attorney, se- 
cretly agreed to a continuance, whereby defendant 
was obliged to pay costs of continuance, statesa de- 
fense.—O’ HALLORAN V. MARSHALL, Ind., 35 N. E. Rep. 
926. 


8. BANKS AND BANKING—Check as an Equitable As- 
signment.—A check operates as an equitable assign- 
ment pro tanto from the time it is drawn and delivered, 
as between the drawer and the payee or holder.—HUL- 
INGS V. HULINGS LUMBER CO., W. Va., 18S. E. Rep. 621. 


9. BENEFIT ASSOCIATIONS—Beneficiaries.—Where the 
beneficiary in a certificate ina benefit association is 
not within the classes of persons who may be bene- 
ffciaries, but it is provided that, in case of the bene- 
ficiary’s death before that of assured, payment shall 
be made to assured’s heirs, the certificate is not void; 
but though the beneficiary cannot sue thereon, as- 
sured’s executrix can bring an action for the benefit of 
his heirs.—SHEA V. MASSACHUSETTS BEN. ASSs’N., Mass., 
35 N. E. Rep. 855. 


10. BoND.—In an action on the bond ofa township 
trustee, to recover money due ona note executed by 
him without authority, the note, though exhibited 
with the complaint, cannot be looked to to supply an 
omitted averment.—STATE Vv. “HELMS, Ind., 35 N. E. 
Rep. 893. 


11. BUILDING AND LOAN ASSOCIATIONS — Enforcing 
Fines.—Fines imposed by the association upon its 
members for defaults in payment of dues and interest 
cannot be collected by foreclosure of the mortgage 
given to secure payment for a sum borrowed, or of 
dues and interest, unless the parties have agreed that 
the fines may be so collected.—BOWEN Vv. LINCOLN 
BLDG. & LOAN ASS’N OF JERSEY CITY, N. J., 28 Atl. Rep. 
67. 

12. CARRIERS — Passengers—Presumption of Negli- 
gence.—Where a passenger alighting from a train 
steps upon a keg lying on the platform, and sprains 
her ankle, no presumption of negligence on the part of 
the company arises.—BERNHARDT V. WESTERN PENN- 
SYLVANIA R. Co., Penn., 28 Atl. Rep. 140. 


13. CARRIERS OF GOoDS—Unreasonable Charges—In- 
terstate Commerce.—The common-law rule forbidding 
common carriers from exacting unreasonable charges 
does not apply to interstate commerce, even when the 
contract of carriage is made in a State where that rule 
prevails, since such commerce is governed solely by 
the laws of the United States, and the United States 
have never adopted the common law.—SWIFT V. PHIL- 
ADELPHIA & R. R. Co., U.S. C. C. (Ill.), 58 Fed. Rep. 
858. 

14. CARRIERS OF PASSENGERS—Contributory Negli- 
gence.—As the running board of an open street car, and 
the steps of a closed car, are not intended as a means 
of passing from one carto another, where a passen- 
ger is injured by attempting to pass by such means, 
his contributory negligence will defeat a recovery for 
the injury, even if the trainmen were negligent in 
suddenly increasing the speed ofthe train.—HILL v. 
BIRMINGHAM UNION Ry. Co., Ala., 14 South. Rep. 201. 


15. CHATTEL MORTGAGE — Exchange of Mortgaged 
Property.—Where mortgaged chattels are exchanged 
by the mortgagor for other chattels, the mortgagee ac- 
quires no title to the latter by virtue of his mortgage; 
Code, art. 21, § 40, providing that no personal property 
whereof the mortgagor shall remain in possession 





shall pass to any mortgagee unless by bill of sale or 
mortgage duly acknowledged. —CROCKER Vv. HOPPs, 
M4., 28 Atl. Rep. 99. 

16. CHECK — Liability of Drawer.—Though the 
drawer of a check, before delivering it, has it certified, 
the drawee stating that he wished it certified, he will 
not be relieved from liability thereon, the bank having 
failed before payment thereof, though presented in 
due season.—RANDOLPH NAT. BANK V. HORNBLOWER, 
Mass., 35 N. E. Rep. 850. 

17. CONSTITUTIONAL Law—Legislature — Elections.— 
The questions of whether an act prescribes a constitu- 
tional method of electing members of the State legis- 
lature is not a political question which a court may 
not review.—STATE V. WRIGATSON, N. J., 28 Atl. Rep. 
56. 


18. CONSTITUTIONAL Law — Race Courses—Municipal 
Corporation.—Municipal government is a creation of 
the statute, and the powers of municipal government 
may extend to almost every feature of regulation not 
inhibited by the constitution within the area over 
which it extends. Such powers then become matters 
regulating the internal affairs of such municipal gov- 
ernments.—STATE V. CITY OF ELIZABETH, N. J., 28 Atl. 
Rep. 51. 

19. CONSTITUTIONAL Law—Special Act.—The act of 
February 9, 1893, entitled “An act to authorize and di- 
rect the commissioners of Hamilton county to widen 
and improve the Montgomery road from the north 
corporation line of Cincinnati to the Plainfield road, 
and for other purposes,” is a special act.—BOARD OF 
CoM’RS OF HAMILTON COUNTY V. STATE, Ohio, 35 N. E. 
Rep. 887. . 

20. CONTRACTS—Attorney’s Fees.—Where notes stip- 
ulate for attorney’s fees if placed in the hands of an at- 
torney for collection, the holder, suing on a subse- 
quent agreement of a third person to pay such notes 
is not entitled to attorneys’ fees, without proof that 
the ‘notes themselves have been inthe hands of an 
attorney collection.—JUDSON Vv. ROMAINE, Ind., 35 N. 
E. Rep. 912. 

21. CONTRACT— Damages.—Where plaintiff failed to 
erect a school house in a specified time as agreed, de- 
fendant’s measure of damages is the amount specified 
in the building contract for each day’s delay.—WHITE 
Vv. SCHOOL DIST. OF BRADDOCK BOROUGH, Penn., 28 Atl. 
Rep. 136. 


22. CONTRACT — Insurance Agency.—The contract 
right of an insurance agent to commissions on re- 
newal policies does not make his agency an agency 
coupled with an interest, so as to prevent the company 
from terminating it at will—STIeR Vv. IMPERIAL LIFE 
Ins. Co., U. 8. C. C. (Mo.), 58 Fed. Rep. 848. 

23. CONTRACT — Reformation — Mistake. — Where an 
insurance company is requested to issue a policy like 
a previous one to the same party, and in copying from 
the prior policy the word ‘‘thence” is inadvertently 
substituted for ‘‘there,” equity will reform the policy 
to express the intention.—PROVIDENCE WASH. INs. Co. 
Vv. BRUMMELKAMP, U.S.C. C. (N. Y.), 58 Fed. Rep. 918. 

2%. CRIMINAL Law — Appeal. — Defendant, on being 
arraigned, pleaded not guilty. Subsequently, he con- 
sented that the court should find him guilty without 
hearing any evidence: Held, that there had beena 
‘*trial” sufficient, under Rev. St. 1881, § 1648, providing 
that any defendant against whom any punishment is 
adjudged may appeal within 10 days after the ‘‘trial,” 
to authorize an appeal. — STATE V. GARDNER, Ind., 35 
N. E. Rep. 915. 

25. CRIMINAL Law—Direction of Verdict.—It is error 
in a criminal cause to direct the rendition of a verdict 
of guilty.—STATE v. WINCHESTER, N. Car., 18S. E. Rep. 
657. 

26. CRIMINAL Law—Gaming Implements.—Within St. 
1887, ch. 448, § 2, which makes it an offense to be present 
in a common gaming house when gaming implements 
are found there, any material instrument in ascertain- 
ing whether a player shall win or lose ina game, as 
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actually carried on, is an implement of gaming, re 
ygardless of the fact that it is susceptible of a lawful 
use, orthat the game can be played without its use.— 
COMMONWEALTH V. ADAMS, Mass., 35 N. E. Rep. 851. 

27. CRIMINAL LAw—Homicide—Instructions — Age of 
Capacity.—An instruction that the age of presumptive 
legal accountability for crime begins at 11, instead of 
14 (as fixed by statute), is erroneous, although the 
accused was concedely two months over 14 when he 
committed the act.—ALLEN V. UNITED STATES, U.S. 8. 
C., 1438. C. Rep. 196. 

28. CRIMINAL LAW — Pleading.—If a pleader, in draw- 
ing up a charge under a statute, so enlarges upon it as 
to unnecessarily bring within the allegations in one 
count an adequate technical charge for another offense 
under another statute, the count is bad for duplicity.— 
STATE V. JACQUES, La., 14 South. Rep. 213. 

29. CRIMINAL Law — Recognizance. — Gen. St. 1883, § 
978, provides that a justice may commit or udmit to 
bail a person brought befure him on a criminal charge, 
and that the recognizance must require such person 
to appearin court, and at a time tberein specified: 
Held, that the recognizance must state the charge on 
which the accused is held.—WATERS V. PEOPLE, Colo., 
35 Pac. Rep. 56. 

30. CRIMINAL LAw—Sentence—Appeal.—Act March 8, 
1893, p. 1383, § 80, provides that an appeal shall stay the 
execution ofthe judgment of conviction, and in case 
the defendant has been convicted of a felony, and has 
been unable to furnish the bail bond required pending 
the appeal, the time during which he remains in jail 
shall be deducted from the term of his sentence, if 
judgment against him be aflirmed: Held, that a de- 
fendant is entitled to the benefit of this act when the 
appeal is dismissed for want of prosecution. —IN RE 
BoJaR, Wash., 35 Pac. Rep. 71. 

31. CRIMINAL PRACTICE—Adjournment.—In a criminal 
case, where an adjournment for more than 10 days was 
apparently for defendant’s benefit, andthe order*was 
passed in her presence, without objection, and she 
recognized for her appeurance atthe time fixed, her 
consent to the adjournment will be implied.—COMMON- 
WEALTH V. VINCENT, Mass., 35 N. E. Rep. 862. 

$2. CRIMINAL PRACTICE—Burglary.—One may be con- 
victed of attempted burglary under an indictment 
alleging an attemptto enter a. house with intent to 
commit larceny, though the proof shows an attempt 
to enter with intent to commit robbery. — PEOPLE V. 
CROWLEY, Cal., 35 Pac. Rep. 84. 

33. CRIMINAL PRACTICE—Murder.—An indictment for 
murder is fatally bad which charges that two persons, 
“in an upon one C D, unlawfully, willfully, feloniously, 
and of his malice aforethought did make an assault on 
him, the said C D, unlawfully, feloniously, and of his 
malice aforethought did then and there kill and mur- 
der.”—STATE V. JONES, Lu., 14 South. Rep. 218. 

34. CRIMINAL PRACTICE — Poo! Selling.—A complaint 
under St. 1885, ch. 342, ulleging that defendant was 
presentina certain room, engaged ip registering bets 
and selling pools on contest of speed of horses, follows 
the language of the statute, and need not name any of 
the persons with whom the transactions were had.— 
COMMONWEALTH V. SWAIN, Mass., 35 N. E. Rep. 862. 


#5. CRIMINAL PROSECUTION—Statute of Limitation.— 
A criminal prosecution is commenced when a warrant 
is duly issued, and placed in the hands of a proper 
officer to be executed, in good faith and with due dili- 
gence, and ifso issued within the time limited by law for 
the commencement of such criminal prosecution, and 
executed thereafter without unnecessary delay, even 
thougi the arrest be made after the statutory limitation 
has run, the prosecution will still be deemed to have 
been commenced in time.—IN RE CLYNE, Kan., 35 Pac. 
Rep. 23. 

386. DEED — Condition Subsequent. — Where a land 
company conveys to 4 railroad aright of way through 
a growing city, “provided, however, that any other 
ruilroad running into or through the city of B shall 





have the right torun a parallel track along upon the 
same right of way,” but reserves no right of re-entry 
on breach of the proviso, this will be construed as a 
covenant or limitation, rather than a condition subse- 
quent, for whose breach ejectment would lie.—ELYTON 
LAND Co. v. SOUTH & NORTH ALABAMA R. Co., Ala., i4 
South. Rep. 207. 

37. DEED—Consideration.—An existing debt of a hus 
band to his wife is such a good consideration for his 
conveyance of land to her as to warrant reformation 
in her favor of a mistake in the deed, as against a sub- 
quent levy of execution for a debt of the husband.— 
COMSTOCK V. Coon, Ind., 35 N. E. Rep. 909. 

38. DEED—Construction.—Though a deed to a person 
and her heirs and assigus forever provides that the 
land is “not to be sold during her life,thento belong 
to her heirs,’ she takes a fee-simple, the latter pro- 
vision being void, as repugnant to the estate granted. 
—PRITCHARD V. BAILEY, N. Car., 18S. E. Rep. 668. 

39. DECEIt — Fraudulent Representations by [nsur 
ance Company.—An action for fraudulent representa- 
tions by an insurance company, inducing a settlement 
for a death claim, may be maintained without return- 
ing the sum received on such settlement, since the de- 
frauded party has the right’ to affirm the settlement, 
and recover the damages sustained by the fraud.— 
WABASH VAL. PROTECTIVE UNION OF CRAWFORDSVILLE 
v. JAMES, Ind., 35 N. E. Rep. 919. 

40. DEED—Trust. — Where land is conveyed by the 
owner to another in trust to reconvey to the grantor’s 
wife, or such person as the grantor may thereafter 
designate, and the grantee has no interest in the lands, 
but afterwards executes such trust by a conveyance to 
the grantor’s wife, as between grantor and his credit- 
ors such lands will be treated as his property until re- 
conveyed by the trustee; and the fact that such trust 
rests in parol, and is therefore not enforceable under 
the statute concerning trusts and powers, does not 
change the rule.—POLLEY V. JOHNSON, Kan., #5 Pac. 
Rep. 8. 

41. DEDICATION—Streets and Alleys.—No one but the 
owner of the land can dedicate it to public uses.— 
BOERNER V. MCKILLIP, Kan., 35 Pac. Rep. 5. 

42, DIVORCE—Alimony Pendente Lite.—Money raised 
on the wife’s own credit, and paid for expenses already 
incurred, is not reimbursable pendente lite, at the 
court’s discretion, as money necessary to enable her 
to prosecute the action.—LOVEREN V. LOVEREN, Cal., 
35 Pac. Rep. 87. 

48, DEED— Divorce— Drunkenness — Condonation.— 
For several years a husband had been guilty of acts of 
violence to his wife, and of continued drunkenness. A 
final separation occurred in January, 1889. The wife 
began suit for divorce in April, 1889; and, just before 
doing so, the husband, armed, intoxicated, and threat 
ening to kill her, broke into her house, and drove he: 
therefrom: Held, tbat the husband’s offenses were 
not condoned by the cohabitation of the wife with him 
till October, 1588.—MORRISON V. MORRISON, Mont., 35 
Pac, Rep. 1. 

44. DOWER—Assignment.— A writ of dower will not 
lie against a person holding a mere chattel interest in 
the land, or having an estate of less duration than the 
life of the dowress.—DROST V. HALL, N. J., 28 Atl. Rep. 
81. 

45. DRAINAGE ASSESSMENT—Railroad Company.—Th¢ 
right of way of a railroad company cannot be sold to 
pay the lien ofa drainage assessment, but a personal 
judgment for such assessment may be rendered against 
the company. — LOUISVILLE, N. A. & C. Ry. Co. V. 
STATE, Ind., 35 N. E. Rep. 916 

46. EMBKEZZLEMENT.—A company’s secretary, author 
ized to draw and sign checks (to be signed also by the 
vice president), who, receiving from tbe vice-presi 
dent two blank checks, signed by him, to pay two cer 
tain bills, fills out said checks for much larger sums 
draws the money from the bank, and absconds, ob 
tains control of it ‘‘by virtue of his employment,’ 
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within Pen. Code, § 508, defining “embezzlement by 
servants.’’—PEOPLE V. GALLAGHER, Cal., 35 Pac. Rep. 
80. 

47. EMINENT DOMAIN—Condemnation Proceedings.— 
Under Const. art. 12,§ 13, giving railroad companies 
the right to cross any other railroad, and Rev. St. 
1889, § 2543, providing that, if a railroad company de- 
sire to cross another company’s road, the companies 
shall unite in making the crossing, and if they cannot 
agree on thecompensation therefor, or the manner of 
such crossing, the same shall be determined by com- 
missioners, the court may appoint commissioners to 
determine the manner of crossing, and the amount of 
compensation, without first passing on the objection, 
by the company whose tracks are sought to be crossed, 
that such crossing will materially interfere with the 
use of it8 road.—KANSAS CITY SUBURBAN BELT R. Co. 
v. KANSAS CiTy, St. L. & ©. R. Co., Mo., 248. W. Rep. 
479. 

48. EMINENT DOMAIN—Damages.—In assessing dam- 
ages for condemnation of tide-water flats ona river, 
evidence is admissible that “the best plan to develop 
the flats taken,to get the most out of them,” is to 
build stores on them, though they and adjoining flats 
are subject to mutual easements preventing building 
thereon, and though the owner has not the necessary 
license from the public to build.—BLANEY V. CITY OF 
SALEM, Mass., 35 N. E. Rep. 858. 

49. EMINENT DOMAIN — Municipal Corporation. — A 
petition by acity to condemn land for a street under 
the city and village act (1Starr& C. Ann. St. ch. 24, 
art. 9) need notallege that the compensation to be paid 
could not be agreed upon by the parties, as required 
by the eminent domain act (Rev. St. ch. 47, § 2), since 
there is nosuch requirement in the former act, and the 
latter act expressly states (section 16) that it “shall not 
be construed to repeal any law or part of law upon the 
Same subject passed by this general assembly; but 
shall be construed us providing a cumulative remedy. 
—CHICAGO & N. W. Ry. Co. v. CiTy OF CHICAGO, Ill., 
35 N. E. Rep. 871. 

50. ESTOPPEL BY RECORD.—In ejectment under a tax 
deed of land sold for a local iinprovement tax, plaint- 
iff cannot estop defendant from denying the validity 
of the assessment by evidence of a judgment to which 
defendant was a party, and which established the 
validity of the assessment, where defendant alleged 
its validity as a defense, and plaintiff fuiled to plead 
the judgment as an estoppel by record.—Bays v. 
TRULSON, Oreg., 35 Pac. Rep. 26. : 

51. EVIDENCE.— Where a banker doing business in 
this State, having in his charge collections for a cor- 
poration located at Dubuque, Iowa, corresponds 
through the mails with such corporation about the 
notes and orders in his hands for collection, and in re- 
ply to his letters receives through the mails, from Du- 
buque, Lowa, answers to his letters purporting tocome 
fromthe company, and dictated by its secretary, but 
written with ua typewriter, held, such letters were 
properly received as prima facie evidence,as having 
come from the company.—NORWEGIAN PLOW Co. Vv 
MUNGER, Kan., 35 Pac. Rep. 11. 

42. EXECUTION— Unlawful Seizure.— Gen. St. 1883, § 
1868, provides that if any officer, under any execution 
or other process, shall seize avy exempt property, such 
officer shall be liable to the purty injured for three 
times the value of the property su seized: Held, that the 
right of auction for treble damages does not accrue im 
mediately on the seizure of exempt property, but that 
the oflicer had the right to return the property after 
demand by the debtor.— MADERA V. HOLDREGE, Colo., 
35 Pac. Rep. 52. 

53. ExEcoTORS—Evidence.—Where plaintiff in an ac. 
tion for personal injuries dies after a judgment by de 
fault, and before the bearing in damages, and his ex 
ecutor enters to prosecute, the action becomes an ac- 
tion by the executor, and a written statement by de 
ceased as to his injuries is admissible under Gen, St. § 





1094, making the memoranda and declarations of de- 
ceased persons competent evidence in actions by or 
against their representatives.— ROWLAND V. PHILA- 
DELPHIA & B. R. Co., Conn., 28 Atl. Rep. 102. 

54. FALSE IMPRISONMENT— Evidence.—In an action 
against a justice of the peace for imprisonment under 
an alleged illegal mittimus, a recital in the mittimus 
that the justice has found that plaintiff has money on 
his person, which he fraudulently withholds and con 
ceals, so that execution canpot be levied thereon, 
with intent to defraud the execution creditor, and 
that he has refused to turn the same over to 
the court, warrants a finding by the jury that judg 
ment had been entered and signed by the justice be- 
fore issuing the mittimus, as required by Rev. St. 1881, 
§ 1489, though thejudgment is dated aday later than 
the mittimus.—VaN VLECK V. THOMAS, Ind., 35 N. E. 
Rep. 914. 

55. FEDERAL OFFENSE.—Post Office—Obscene Matter. 
—The amendment of September 26, 1888, by which the 
word “letter” was inserted in the list of non-mailable 
matter enumerated in Rev. St. § 3893, brings within the 
prohibition thereof an obscene, private, sealed letter. 
—UNITED STATES V. ANDREWS, U. S. D. ©. (Cal.), 58 
Fed. Rep. 861. 

56. FRAUD—Damages— Railroad Grants.—A railroad 
company which, by bribing the officials of a rivalcom- 
pany, obtains control of the latter’s stock, causes the 
calling in of its engineering parties so as to stop con 
struction work, spreads abroad notices which break 
down the credit of the contractor and result in the 
seizure of his tools, and by such means prevents the 
completion of the road in time to earn a Jand grant, 
and then by false representations to the legislature se- 
cures a forfeiture ofthe lands and a subsequent grant 
to itself, is liable to such contractor for the damage 
caused by these wrongful acts, and such damuges 
may be enforced in equity against the lands in its 
hands, without questioning the validity of the legisla- 
ture’s action.—ANGLE V. CHICAGO, S&T. P., M. & VU. Ry. 
Co., U. 8. 8. C.. 148. C. Rep. 240. 


57. GUARANTY—Release. — A surety who guaranties 
the performance of a certain condition by a firm is not 
liable for the default of the firm after it has been 
changed by the addition of anew member.—DUPEE V. 
BLAKE, Ill., 35 N. E. Rep. 867. 


58. GUARDIAN AND WARD—Res Judicata.—In case the 
final account of a natural tutrix, which she has ren- 
dered to her ward after he has attained his majority, 
is homologated by ajudgment which awards in his 
favor a final and specific money judgmwentand against 
the former, it pc ssesses all the characteristics of other 
money judgments, and constitutes the absolute meas 
ure of liability. If it fails to allow interest, the only 
remedy is by new trial or appeal. It constitutes res ju- 
dicata.—SM1TH V. LEWIS, La., 14 South. Rep. 221. 


59. HABEAS CORPUS PROCEDURE — Evidence. — On 
habeas corpus by a person held on amittimus issued by a 
justice on a conviction of vagrancy, where the juris- 
diction of the justice is denied, it is competent to show 
that the affidavit set out in the record, and purporting 
to be that on which a warrant issued for petitioner, 
and on which he was tried, was in fact notfiled with 
the justice until after the trial and imprisonment of 
petitioner, and exclusion of such evidence is reversi 
ble error.—SMITH V. CLAUSMEIER, Ind., 35 N. E. Rep. 
904. 

60. HOMESTEAD — Reversionary Interest.—Where, in 
an action by ajudgment creditor to recover his re- 
versionury interestin the homestead of the deceased 
judgment debtor, it appears that the debtor had chil- 
dren, and itis not shown that they had attained their 
majority at the institution of the action, a non-suit 
was-properly entered.—LaDD V. BYRD, N. Car., 18 8. 
E. Rep. 666. ‘ 

61. INSURANCE — Mistake in Description.—Where a 
dwelling house is insured, and the policy by mistake 
misdescribes the land on which the house is situated, 
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this will not of itself affect the risk, or render the pol- 
icy void; and itis not necessary to reform the policy, 
in case of aloss, to recover thereon.—KANSAS FARMERS’ 
Frere Ins. Co. Vv. SAINDON, Kan., 35 Pac. Rep. 15. 

62. INTOXICATING LIQUORS—Abetting Misdemeanors. 
—Defendant may be convicted of keeping intoxicants 
with intent tosell the same unlawfully, on proof of 
having aided and abetted another in so doing, since 
defendant is chargeable asa principal for aiding and 
abetting in the commission of a misdemeanor.—Com- 
MONWEALTH V. AHEARN, Mass., 35 N. E. Rep. 853. 

63. INTOXICATING LIQUORS—Illegal Sales.—In a pro- 
ceeding under the ordinances of the excise board of 
the city of Camden against a person for selling spirit- 
uous liquors without a license, the defendant cannot 
defend under a license granted by the board of license 
commissioners for Camden county, organized under 
the act of 1891, p. 221.—STaTE v. Ciry OF CAMDENSN. J., 
28 Atl. Rep. 82. 

64. INTOXICATING LIQUORS—Illegal Sale.—Under Pub. 
St. ch. 101, making it penal to keep or maintain a 
building used for the illegal keeping of intoxicating 
liquors, one is guilty who knowingly allows to be kept 
in his house liquors belonging to another, which such 
other intends for illegal sale.—COMMONWEALTH V. 
LYNCH, Mass., 35 N. E. Rep. 854. 

65. JUDGMENT—Collateral Attack.—Parol evidence is 
not admissible ina collateral proceeding to attack a 
judgment and execution, when the records thereof do 
not disclose on their face any jurisdictional infirmity. 
—PARR V. LINDLER, S. Car., 18 8. E. Rep. 636. 

66. LANDLORD AND TENANT.—A contract for a term of 
years, at a stipulated rental per year, providing that 
‘fall crops that may be made onthe saidtract of land 
are bound for said rent,” is a lease, even though it 
contains a provision that, upon the payment of a cer- 
tain amount of rent, the lease was to terminate, and 
the lessor was to make the lessee a deed in fee of the 
and.—CRINKLEY V. EGERTON, N. Car., 18 S. E. Rep 
69. 

67. LIMITATIONS.—Under Code, § 131, requiring an ac- 
knowledgment of debt or new promise to be in writing 
signed by the obligor, but providing that ‘‘payment of 
any part of principal or interest is equivalent to a 
promise in writing,’ an indorsement on a sealed note, 
of a payment, witha statement signed by the payor 
that he made the payment as heir of the maker of the 
note, arrests the running of the statute.—CooK v. 
JENNINGS, 8S. Car., 188. E. Rep. 640. 

68. LIMITATION OF ACTIONS — Fraud.—Where an ac 
tion is brought to impose a trust upon the entire assets 
of one who has wrongfully or fraudulently converted 
public funds, the action must be brought within two 
years, under the provisions of subdivision 3, § 18, of 
the Civil Code.—City OF CLAY CENTER Vv. MEYERS, 
Kan., 35 Pac. Rep. 25. 

69. LIMITATION OF ACTIONS — Trusts—Infancy.—An 

action barred by limitation against a trustee is also 
barred against the beneficiaries, though they were 
under the disability of infancy, under Code Civil Proc. 
§ 369.—PATCHETT V. PacrFiIc Coast Ry. Co., Cal., 35 
Pac. Rep. 72. 
# 70. MALICIOUS PROSECUTION.—Where a suit is in- 
stituted by an administrator in good faith, without 
malice, and with probable cause, for the protection of 
a succession interest, andthe administrator fails, no 
damages can beclaimed from the succession, by the 
defendant for expenses incurred in defending the suit. 
—LOUQUE V. SALOY, La., 14 South. Rep. 255. 

71. MALICIOUS PROSECUTION — Probable Cause. — 
Where one accused of a crime is discharged by the 
examining magistrate, and sues the prosecutor for 
malicious prosecution, the burden of proving probable 
cause is on defendant.—BARHIGHT V. TAMMANY, Penn., 
28 Atl. Rep. 135. 

72. MASTER AND SERVANT.—Two servants of acommon 
master may occupy a three-fold relation towards each 
other, entirely dependent on the duties imposed upon 





them by their employment, to-wit, that of (1), superior 
or master (2), co-ordinate or fellow-servant (3), inferior 
or servant.—CORE V. OHIO RIVER R. Co., W. Va., 18 8S. 
E. Rep. 596. 

73. MASTER AND SERVANT—Injury to Employee—Dan- 
gerous Premises.—An employee of defendant railroad 
company was killed by being knocked off defendant’s 
car by a bridge over the track between two buildings 
belonging to W. The track and bridge belonged to and 
were maintained by W, and defendant came on the 
track only as licensee, and under a contract by which 
it delivered freight to W: Held, that the track was no 
part of defendant’s “way,” within St. 1887, ch. 270, § 2, 
giving the widow of an employee aright of action for 
his death if caused by defects in the “ways” of the 
employer.—ENGEL V. NEW YORK, ?. & B. R. Co., Mass., 
35 N. E. Rep. 547. 

74. MASTER AND SERVANT — Negligence — Evidence.— 
In an action by an employee for personal injuries 
caused ;by the negligence of defendants and their su- 
perintendent in directing plaintiff to work ina place 
known, or which ought to have been known, by them 
to be dangerous, it appeared that plaintiff was assist- 
ing in lowering Some stone from the fifth story of a 
building on a steam elevator and that the elevator fell: 
Held, that evidence was not admissible to show prev- 
ious specific acts of negligence on the part of the en- 
gineer, which were known to such superintendent.— 
CONNORS V. MORTON, Mass., 35 N. E. Rep. 860. 

75. MASTER AND SERVANT—Personal Injuries.—Where, 
in an action by a servant for personal injuries caused 
by the starting of a machine while he was oiling it, 
the declaration alleges that the machine started of 
itself, and plaintiff tries the case on that theory, while 
defendant urges that plaintiff’s fellow-servant started 
the machine, plaintiff's request for an instruction as to 
defendant’s duty if the machine was liable to start by 
the act of a fellow-servant is properly refused. — 
SHAUGHNESSEY V. SEWALL & Day CoRDAGE CO., Mass., 
35 N. E. Rep. 861. 

76. MECHANIC’s LIEN. —In an action to foreclose a 
mechanic’s lien,a finding by the court that material 
was purchased from plaintiff by the contractor, ‘‘to be 
used, and the same was used, inthe building,’ is not 
sufficient to sustain a judgment in plaintiffs favor, 
since it must appear that he furnished the material 
for the purpose of being used in the building.—JONES 
v. HALL, Ind., 35 N. E. Rep. 923. 

77. MINES AND MINING — Negligence of Owner.—Act 
March 6, 1885, § 3, requires the owner of a coal mine to 
supply the workmen with timber for props to secure 
the workings: Held, that failureto comply therewith 
was negligence per se, and that, incase of an injury 
from its omission, there was arightof actionin the 
person injured, and a liability on the Owner, which 
was not affected by repeal of the statute, it being pro- 
vided by Rev. St. § 248, that repeal of a statute shall 
not extinguish liability incurred under it.—HOCHSTET- 
LER V. MORIER COAL & MIN. Co., Ind., 35 N. E. Rep. 927. 


78. MORTGAGE—Foreclosure — Redemption.—A mort- 
gagee who has obtained a decree of foreclosure is a 
**decree creditor,’ within the meaning of Rev. St. ch. 
77,§ 20, which declares that ‘‘any decree or judgment 
creditor” may redeem from an execution or foreclosure 
sale after 12 and within 15 months from the sale. — 
WHITEHEAD V. HALL, Ill., 35 N. E. Rep. 871. 


79. MORTGAGES—Lien—Growing Crops. — A mortgage 
of land, with the rents, issues, and profits thereof, isa 
lien on the crop growing when suit is begun to fore- 
close, superior to a junior chattel mortgage on said 
crop.—TREAT V. DORMAN, Cal., 35 Pac. Rep. 86. 


80. MUNICIPAL CORPORATIONS—Assessment for Public 
Improvements. — Act May 16, 1891, providing for the 
completion of unauthorized street improvements, and 
assessment for their cost, contemplates that assess- 
ments be made on the basis of a quantum meruit; and 
an assessment based on the contract price of the work, 
as shown by the city books, without even a finding 
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that the contract price was a fair one, is erroneous.— 
IN RE MOREWOOD AVE., Penn., 28 Atl. Rep. 130. 

81. MUNICiPAL CORPORATIONS—Public Improvements 
—Assessments.—Act May 16, 1891, authorizes a city to 
petition for viewers to assess damages and expenses 
on the property benetited by street improvements, 
who shall personally inspect the improvements and 
the properties ‘‘in the neighborhood” supposed to be 
damaged or benefited thereby, and determine the total 
damages and costs of such improvements, which shal] 
be ratably assessed on the properties benefited: Held, 
that this act did not authorize an assessment for grad- 
ing, paving, and curbing a street on properties not 
situated on the street improved. — IN RE MOREWOOD 
AVE., Penn., 28 Atl. Rep. 123. 

82. MUNICIPAL CORPORATIONS— Removal of Officers 
by Mayor.—An ordinance prescribing removal from of- 
tice by the mayor as penalty for misconduct in office of 
an appointed officer is within the general welfare 
clause ofthe St. Louis charter, empowering the city 
to pass such ordinances, not inconsistent with the 
State laws, as may be expedient in maintaining the 
peace, good government, and welfare of the city, and 
to enforce the same by fines and penalties.—STaTE Vv. 
WALBRIDGE, Mo., 24 8S. W. Rep. 457. 

83. MUNICIPAL POWERS— Exaction of Bond.—The city 
council of New Orleans has no power to enact an or- 
dinance requiring parties conducting a legitimate busi- 
ness to give bond forthe faithful discharge of duties 
connected with said business, and to answer in dam- 
ages toany one who may be injured in dealing with 
persons conducting such business.—STaTE Vv. SACHS, 
La., 14 South. Rep. 249. 

84. MUNICIPAL POWERS—Lottery Tickets.—An ordi- 
nance ofthe city of New Orleans which makes it un- 
lawful for any one to sell, barter, exchange, or other- 
wise dispose of any lottery ticket or token of any kind, 
is a police regulation, within the meaning of the city 
charter and the State constitution, and is neither il- 
legal nor unconstitutional.—STATE Vv. DOBARD, La., 14 
South. Rep. 2538. 

85. MUNICIPAL POWERS—Obstructions in Streets.— A 
municipal corporation, which is a creature of the law, 
and a State functionary, can exercise only those 
powers which have been expressly delegated to it, and 
those which are necessarily implied as inherent to its 
existence, and thus absolutely indispensable for ad- 
ininistration and maintenance in the accomplishment 
of the functions for which it was put in being, and 
given life.—STaTE V. LOCHTE, La., 14 South. Rep. 215. 

86. NATIONAL BANKS—Preliminary Injunctions.—Rev. 
St. U. S. § 5242, forbidding State courts to grant prelim- 
inary injunctions against national banks, is meant not 
merely to preserve to such banks contro] of their 
general assets, but applies to an order restraining the 
transfer or enforcement of notes as wrongfully pledged 
to a bank with notice. — FREEMAN MANUF’G CO. OF 
NORTH ADAMS V. NATIONAL BANK OF THE REPUBLIC OF 
BOSTON, Mass., 35 N. E. Rep. 865. ‘ 

87. NEGOTIABLE INSTRUMENT.—An agreement between 
the maker and payee of a note, entered into after the 
delivery thereof, that the payee shall purchase stock 
of the maker, and that the note shall be taken as pay- 
inent pro tanto therefor, is no defense to an action on 
the note, as itis nota satisfaction ofthe note, fora 
new contract substituted therefor.—HAYEs v. ALLEN, 
Mass., 35 N. E. Rep. 852. 

88. NEGOTIABLE INSTRUMENTS.—In an action on a note 
against the makers and an indorser, where the indor- 
ser answered and went to trial, plaintiff, by taking 
judgment against the makers on their default, did not 
cause a discontinuance of the case, he not being com- 
pelled to postpone such judgment until the determina- 
tion of the issue between him and the indorser.—MAIn 
Vv. JOHNSON, Wash., 35 Pac. Rep. 67. 

89. NEGOTIABLE INSTRUMENT—Execution—Evidence. 

Evidence that plaintiff told various persons different 
stories as to where deceased executed a note to plaint- 
iff does not tend to prove that he did not execute the 





note, nor does it contradict the testimony of witnesses 
that deceased told them that he did execute sucha 
note.—KENNEDY V. GRAHAM, Ind., 35 N. E. Rep, 925. 

90. NEW TRIAL.—Rev. St. 1889, § 2241, providing that 
every order allowing a new trial shall specify of record 
the ground on which it is granted, does not prevent the 
grant ofa new trial being sustained on a ground set 
out in the motion, though not specified in the opinion, 
giving reasons for granting the new trial.—HEwITT Vv. 
STEELE, Mo., 248. W. Rep. 440. 

91. NUISANCE — Blasting on Land.—A railroad com- 
pany which, having to do blasting on its own land in 
order to lay its tracks, exercises due carein dping it, 
and uses charges of no greater force than are necessary 
for the purpose, is not llable for injury to adjoining 
property arising merely from the incidental jarring.— 
BooTH V. RoME, W. &0O.T. R. Co., N. Y., 35 N. E. 
Rep. 592. 

92. OFFICERS—De Facto—Validity.—A private person 
cannot collaterally attack an ordinance on the ground 
that the legislative body which passed it was not leg- 
ally constituted, as acts of officers de facto, done under 
color of right, are valid as to the public and third per- 
sons.—PERKINS V. FIELDING, Mo., 24 8. W. Rep. 444. 

93. PATENTS FOR INVENTIONS—License.—A promoter 
of a corporation gave it a license to use a patent owned 
by him, because another promoter declared that, un- 
less this was done, he would not pay his subscription 
to the capital stock: Held, that the license was with- 
out consideration, since the other promoter merely 
promised to do what he was legally bound to do.— 
HAVANA PRESS-DRILL Co. V. ASHURST, Ill., 35 N. E. 
Rep. 873. 

94. PRINCIPAL AND AGENT.—Where money is placed 
by the principal in an agent’s hands, with directions to 
loan it on unincumbered real estate security, the 
agent, who disregards his instructions, and loans the 
money with a pre-existing mortgage still on the land, 
is liable to the principal, if loss results, inasum not 
exceeding the amount of the pre-existing mortgage .— 
WELSH V. BROWN, Ind., 35 N. E. Rep. 921. 

95. PUBLIC LaNDsS—Pre emption—Amended Claim.— 
The voluntary filing of an amended pre-emption claim, 
excluding part of the lands previously pre-empted, is 
a cancellation of the first entry as to the lands ex- 
cluded, although no formal cancellation is entered of 
record.—AMACKER V. NORTHERN Pac. R. Co., U.S.C. 
C. of App., 58 Fed. Rep. 850. 

%. RAILROAD COMPANY—Contributory Negligence.— 
A person familiar with the location of the tracks and 
the stopping place of trains, and who is momentarily 
expecting a train in the night-time, is guilty of such 
contributory negligence as will bar recovery for an in- 
jury received, while watching a train on another road, 
by stepping backward on a track in front of an engine, 
carrying a headlight, which he could have seen 
when 200 feet away, and which was running so slow 
that it stopped within 15 feetof the place of striking 
him.—CHEWNING V. ENSLEY Ry. Co., Ala., 14 South. 
Rep. 204. 

97. RAILROAD COMPANY — Crossing — Infant.—In an 
action against a railroad company for injuries received 
by a child while attempting to pass between cars of a 
train standing on a street crossing, evidence that he 
saw others cross in that way before him is admissible 
on the issue of defendant’s negligence in starting the 
train without warning.—SCHMITZ V. ST. Louis, I. M. & 
8S. Ry. Co., Mo., 248. W. Rep. 472. 

98. RAILROAD OCOMPANIES—Occupation of Street.—A 
case in which the declaration shows that the land- 
owner whose lot abuts on a public street, on and along 
which a railroad company has laid its track and runs 
its trains, has sued for the permanent injury to his 
property caused thereby.—STEWART V. OHIO RIVER K. 
Co., W. Va.,18S. E. Rep. 604. 

99. REMOVAL OF CAUSES — Diverse Citizenship.—On 
an application to remove a suit from a State Court to 
the Circuit Court of the United Stutes, the State Court 
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is not required to let go its jurisdiction until a case is 
made which, upon its face, shows that the defendant 
claiming the right to remove can remove the suit as a 
matter of right.—NATIONAL DOCKS & N. J. JUNCTION 
CONNECTING RY. CO. V. PENNSYLVANIA R. CO., N. J., 28 
Atl. Rep. 71. 

100. RES JUDICATA.—A judgment holding that the 
property sued forin an action against plaintiff’s hus- 
band, in which she interposed a claim to the property, 
belonging to plaintiff’s husband, is no bar to an action 
by her against « constable for damages for an alleged 
wrongful seizure and sale of such property under judg- 
ments in attachment suits against her husband.— 
BURGIN V. RAPLEE, Ala., 14 South. Rep. 205. 

101. SPECIFIC PERFORMANCE — Contract—Patents.— 
Where the parties to litigation respecting rival patents 
make a compromise contract, whereby one withdraws 
from the business, turns over to the other all his tools, 
and grants him an exclusive license, the latter to issue 
to the trade samples of the goods, and offer them to 
the public in the same manner as other goods of its 
own manufacture, and carry on the business for the 
common interest, this creates an agency and fiduciary 
relations, and a bill for specific performance will lie to 
enforce it.—BaLL & SOCKET FASTENER CoO. Vv. BALL 
GLOVE FASTENING Co., U.S. C. C. of App., 58 Fed. Rep. 
818. 

102. STATUTES—Revision—Compilation.—Act June 16, 
1887, which requires switches, frogs, and guard rails 
to be properly blocked, and which was declared void 
by the courts because not within the subjects of legis- 
lation designated by the governor calling the extra 
session at which it was passed, is not rendered valid 
bythe fact that it was brought forward and placed in 
the Revised Statutes by the committee of revision ap- 
pointed to compile, arrange, and publish the statutes, 
without ever having been reenacted by the legislature. 
—BOWEN Vv. MISSOURI PAC. Ry. CO., Mo., 248. W. Rep. 
436. 

103. STATUTES — Warehousemen. — The fact that a 
Statute entitled ‘‘An act to regulate warehousemen, 
and to declare the effect of warehouse receipts,” and 
making it a crimeto issue warehouse receipts for goods 
not is store, provides fora penalty forits violation, 
does not render it obnoxious to the constitutional 
prohibition against acts embracing subjects not ex- 
pressed in the title. — STaTE V. KOSHLAND, Oreg., 35 
Pac. Rep. 32. 

104. SUMMONS—Service by Publication.—Laws 1877, p. 
15, § 65, authorizing service by publication where de 
fendant “resides out of territory, or has departed from 
the territory, or cannot after due ‘diligence be found 
within the territory,” etc., does not require that all of 
the different grounds enumerated should exist before 
publication can be made, but it is sufficient if any one 
of such grounds exists. — DECORVET V. DOLAN, Wash., 
35 Pac. Rep. 72. 

105. TAXATION—Banking Corporations.—Under Rev. 
St. 1879, § 6692 and 6693 taxes should be levied against 
the shares of stock of a banking corporation, and not 
against the property which the shares represent.— 
STATE V. CATRON, Mo., 24S. W. Rep. 439. 

1066. TAXATION—Bond.—Pub. St. ch. 11, § 4, provides 
that ‘‘any loan on mortgage of real estate, taxable as 
real estate,” is not included among debts taxable as 
personal property. Section 14 provides that, when 
any person has an interest in taxable real estate as 
holder of a duly-recorded mortgage, the amount of his 
interest shall be assessed as real estate, etc: Held, 
that bonds secured by mortgage to trustees represent 
a loan on mortgage of real estate, and are taxable to 
the trustees as real estate, and not to the bondholders 
as personal property.— KNIGHT V. OITY OF ,BosTON, 
Mass., 35 N. E. Rep. 86. 

107, TAXATION—Exemptions.—The constitution does 
not exempt from taxation “capital, machinery, and 
property” which were once employed in manufactur 
ing, but only such, capital, machinery, and property 
asare actually so employed. When the business of 








manufacturing is abandoned, and entirely ceases, the 
exemption of the capital, etc., which had been so 
employed therein ceases.—ELECTRIC TRACTION & 
MANUF’G Co. Vv. CITY OF NEW ORLEANS, La., 14 South. 
Rep. 231. 

108. ‘TAXATION—Exemptions— Charities.—Const. art 
12,§ 2,and Revenue Act 1891, § 2 (Acts 2d Sess. p. 73) 
passed in pursuance thereof, which exempt from tax- 
ation the property of the State and federal govern- 
ments, and “such other property us may be used ex- 
clusively’”’ for certain societies, “and institutions of 
purely public charity,’ do not exempt purely public 
charitable institutions, as such, from the payment of 
taxes, but only such of their property as is used ex 
¢clusively for charitable purposes; and a mere inten- 
tion of such an institution to use its property for 
charitable purposes at some time in the future is not 
sufficient to entitle it to exemption.—MONTANA CATHO- 
LIC MISSIONS, 8. J. V. LEWIS AND CLARKE COUNTY, 
Mont., 35 Pac. Rep. 2. 

109. TAX COLLECTOR.—In an action by a tax collec 
tor to recover from county commissioners alleged 
overpayments made by him, plaintiff testified that he 
turned over a certain amount of uncollected taxes to 
his successor in office: Held, that the commissioners 
could show by the successor that plaintiff did not turn 
over to him collectible tax bills to the amount to which 
he testified.—COMMISSIONERS OF CALVERT COUNTY V. 
GANTT, Md., 27 Atl. Rep. 101. 

110. TELEGRAPH COMPANIES—Damages.—In an action 
against a telegraph company for failure to deliver a 
message, by reason of which plaintiff failed to receive 
an appointment as deputy assessor, damages for loss 
of the salary he would have received are too specula- 
tive, since a deputy only holds office at the pleasure of 
the officer appointing him. — KENYON Vv. WESTERN 
UNION TEL. Co., Cal., 35 Pac. Rep. 75. 

111. TROVER AND CONVERSION—Evidence.— In an ac- 
tion forthe value of goods consigned for sale to de 
fendant commission company, and received and con- 
verted by it,an inventory of plaintiff's goods in de- 
fendant’s hands remaining unsold, furnished plaintiff 
by defendant’s manager shortly before the conversion, 
is competent to prove the amount of plaintiff's goods 
defendant had on hand at the date of the inventory.— 
Mouat Vv. Woop, Colo., 35 Pac. Rep. 58. 

112. Trust.—Gen. St. 1883, § 2175, provides that bills of 
relief, in case of the existence of a trust not cogniz 
able at common law, shall be filed within five years 
after the cause of action accrues: Held, in an action 
to have a deed absolute on its face declared a mort 
gage, and to compel a reconveyance, where it ap 
peared that plaintiff gave the deed to secure a note 
which he subsequently paid in full, and some time 
afterwards demanded «a reconveyance which was re- 
fused, the cause of action, if governed by section 
2175, accrued, not when the note was paid, but when 
defendant refused to reconvey.—QUINN V. KELLOGG, 
Colo., 35 Pac. Rep. 49. 

113. TrRusTs—Accounting.—Stock held in trust, and 
assigned by the trustee as collateral to his previously 
contracted debt, may be followed into the hands of the 
pledgee without notice, by the cestui que trust.—DaRL 
ING V. PoTTs, Mo., 248. W. Rep. 461. 


114. WiLts—Charging Legacies on Land.—Testator 
gave his land to his two sons, and to his three daugh 
ters each $300, ‘‘to be paid out of my estate:” the ex- 
ecutor being empowered to sell all or part of the iand, 
if necessary, to pay debts: Held, that the complaint 
in an action to charge the legacies on the land must 
show whether the estate had been administered upon 
or settled, since they were payable first out of the per 
sonalty.—LONGACRE V. STIVER, Ind., 35 N. E. Rep. 900 


115. WItNESS — Credibility,—For the purpose of dia 
crediting a witness he may be asked whether he has 
not been arrested and sent to jailfor atealing, as, in 
such case, it is not necessary to produce the records. 
STATE ¥. TAYLOR, Mo., 2458. W. Rep. 449. 
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Yornell University. 
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September 25, 1893. For announcement containing 
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M. L. and D. C. L. conferred. Regular course, 
two years. Post graduate courses, one and two 
years. 











For information, address 
Prof. FRANCIS WAYLAND, DEAN. 


University of Michigan. 


LAW DEPARTMENT , 








The next session opens October ist. For cat- 
alogue giving full information, address 


C. KNOWLTON, 
ANN ARBOR, MICHIGAN. 


St. Louis Law School. 


LAW DEPARTMENT OF WASHINGTON UNIVER- 

SITY, St. Louis, Mo. Annual session, October to 
June. Course completed in two or three years at 
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WITH SUGGESTIONS AS TO OPENING A CASE, EX- 
AMINATION-IN-CHIEF, CROSS-EXAMINATION, 
RE-EXAMINATION, REPLY, CONDUCT OF A 
PROSECUTION AND DEFENSE IN A CRIM= 
INAL TRIAL, WITH ILLUSTRATIVE 
CASES THAT HAVE OCCURRED. 








By RICHARD HARRIS, 
Barrister at Law, London, England. 





The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very valuable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
on advocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
condensed into the form of rules. 
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No practicing lawyer, and indeed no one who e 
pee ever to address a court or jury, should fail a 

ave this book. It is useful alike to the student, the 

young lawyer, and the old practitioner. There is no 
verk extant which can fill its place. 
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